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I. Introduction 


NE year ago I had the pleasure of discuss- 
() ing with you the current financial position 

of your Federal Government and the pro- 
posed tax upon the undistributed profits of cor- 
porations which had been but recently recommended 
to the Congress by the President. I regret that my 
predictions at that time, with respect to both the 
budget situation and the enactment of the new tax 
system, were too accurate. Nevertheless, I am more 
than pleased to see upon the horizon, indications of 
sincere efforts to balance the budget and to restore 
at least some common sense to our revenue laws. 


II. The Budget Situation * 


HE appraisal of future tax possibilities and 

probabilities must be based upon an appreci- 
ation of revenue requirements. Accordingly, I shall 
summarize the developments since last year: 


(1) For the fiscal year 1937, you are facing a 
deficit of approximately three billion dollars,’ thus 
maintaining the average of the six preceding years. 


* Address before the Thirty-Fourth Semi-Annual Meeting of the Na- 
tional Petroleum Association, Cleveland, Ohio, April 16, 1937. 

* Attorney at Law, Washington, D. C. 

*The address was delivered prior to the release of the President’s 
Message of April 20, 1937. Footnote 2, 3, and 4 have been inserted to 
show the official estimates. 


* From the President’s Message, supra, the deficit, including statutory 
debt retirements, may be computed as $2,961,525,000. 


(2) You are concluding your seventh consecutive 
year of deficits—aggregating approximately twenty- 
two billion dollars. 


(3) Your total expenditures for 1937 will exceed 
eight billion dollars.* 


(4) Your public debt is now thirty-five billions— 
an increase of almost nineteen billions since 1931. 


(5) Your so-called “emergency” expenditures will 
exceed four billions for 19374—almost precisely the 
same amount as for each of the three preceding 
years. 


(6) The cost of running the “ordinary” functions 
of the Government during 1938 will be three billions 
more than the 1934 cost—an increase from 2.82 to 
5.90 billions. 


(7) You are now planning to spend at least seven 
billions annually, exclusive of “recovery and relief” 
—with the amount increasing as present price levels 
increase. 


(8) You have increased your tax burdens from 
2.1 billions in 1932 to an estimated 5.2 billions in 
1937. 


(9) In my opinion, you are facing a 1938 deficit 
of at least one and one-half billions.® 
(10) For Federal, State, and local purposes, you 


are spending 29¢ out of each dollar of your national 
income. 


III. The Problems 


HE problems confronting you today are almost 


exactly the problems I pointed out to you a 
year ago: 


(1) How long can you continue to finance deficits 
—even with the aid of the funds raised for Social 
Security ? 


(2) Can you increase revenues sufficiently to 
meet your present program of expenditures—even 
though your existing rates have passed the point of 
maximum productivity? 

I renew my suggestions of last year: 

(1) Determine the amount of revenues which can 
be raised by an honest, fair, and sensible revenue 
system, and revise your tax laws accordingly. 

(2) Cut your expenditures so that they will not 
exceed your receipts. 

3 From the President’s Message, supra, total expenditures, including 
statutory debt retirements, may be estimated at $8,185,525,000. 
djusted to 1934 basis by restoring items transferred from the 
“emergency” budget to the “ordinary” budget, and by deducting ex- 
cess credits of Government lending agencies. 


From the President’s Message, supra, the 1938 deficit may be esti- 
mated at $819,515,000, including statutory debt retirements. 






































































































316 THE TAX MAGAZINE 


In connection with my first suggestion, I propose 
to discuss the two features of our present revenue 
system which, in my opinion, demand immediate 
revision—the Undistributed Profits Tax and the 
Capital Gains Tax. 


IV. The Undistributed Profits Tax 


A. Origin and Basic Provisions 


You will recall that the undistributed profits tax 
system was originally proposed as a substitute for 
all existing taxes on corporate earnings, including 
the income, capital stock and excess profits taxes. 
The declared purposes of this comprehensive tax 
system were as follows: 

(a) To correct “the existing differences between 
corporate taxes and those imposed on owners of 
unincorporated businesses” ; 


(b) To seek “equality of tax burden on all corpo- 
rate income, whether distributed or withheld,” and 
thus prevent evasion of surtaxes through the “ac- 
cumulation of surplus in corporations”; and 

(c) To effect “great simplification in tax pro- 
cedure.” 

This was the theoretical background of the law. 
It became apparent during legislative consideration, 
however, that such a system would not produce the 
$600,000,000 in additional revenues requested by the 
President. Heated debate and last-minute changes 
eventually produced a hybrid and complex law 
which merely superimposed the undistributed profits 
tax principle upon the existing tax structure. The 
former and present methods of taxing corporate 
earnings may be compared as follows: 


(1) The prior Act imposed a tax upon the net 
income of a corporation, graduated from 121%4% on 
net incomes of $2,000 to 15% upon net incomes of 
$40,000. The present Act imposes a so-called “nor- 
mal” tax upon the net income, graduated from 8% 
on net incomes of $2,000 to 15% on net incomes of 
$40,000. 

(2) No surtax was imposed on corporate earnings 
under former law. The existing law, however, im- 
poses a surtax on undistributed corporate profits, 
graduated from 7% to 27% upon the “undistributed 
net income” of a corporation. 


(3) Under the prior law, capital stock and excess 
profits taxes were imposed. The present law con- 
tinues these taxes. 


(4) Under the old law, penalties were prescribed 
to compel personal holding companies and corpo- 
rations unreasonably accumulating surplus to dis- 
tribute their earnings and profits. The new law 
continues these penalty provisions. 

(5) Prior to 1935, dividends received from do- 
mestic corporations were not included in the net 
income of a corporation. Under the Revenue Act 
of 1935, 10% of the amount of such dividends had 
to be included in corporate net income. The present 
law requires the inclusion of 15% of such dividends 
in net income for purposes of the corporate “nor- 


mal” tax and 100% for purposes of the “undistributed 
profits tax.” 





®See, Message from the President, March 3, 1936. 
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(6) Corporate dividends distributed to individuals 
were not subject to normal tax under the former 
law, but were subject to surtax in the hands of the 
individual recipients. The present law subjects all 
dividends to the individual normal tax of 4%, as 
well as to individual surtaxes graduated up to 75%. 


B. Fundamental Objections to the Tax 


Sometime ago, I suggested ten principles for con- 
sideration, analysis, and criticism, in the hope that 
there might be evolved certain acknowledged stand- 
ards to guide future tax legislation.’ I will repeat 
them in the manner of their violation by the un- 
distributed profits tax as now in force. 

(1) It imposes liabilities which are not suscepti- 
ble of ascertainment with any degree of reasonable 
certainty, adding a host of new and legally un- 
defined computations—all to be made before the 
end of a taxable year—to the determination of items 
which have afforded, and will always afford, con- 
tinual controversy. 


(2) It imposes unreasonable and excessive bur- 
dens, particularly with respect to those corporations 
prohibited by law, contract or sound business judg- 
ment from ‘declaring dividends, and those corpo- 
rations whose true earnings available for dividends 
are not measured by statutory “net income.” 

(3) It discriminates harshly among competitors, 
in effect taxing the same amount of income at dif- 
ferent rates because of differences in financial con- 
dition, governing law, physical location, etc.—and 
in every such case, the burden falls more heavily 
on the competitor less able to pay. 

(4) It does not apply with reasonable equality to 
all classes of business, since it gives special con- 
sideration to (a) foreign corporations, who thus 
enjoy an undeserved competitive advantage over 
domestic corporations, and (b) to mutual invest- 
ment companies, trust funds, banks and insurance 
companies, thus recognizing adequate reserves as a 
sound principle in these businesses, while condemn- 
ing the same principle for other businesses. 

(5) It does not impose equal burdens on all types 
of business profits, since certain industries are so 
constituted as to be able to distribute current earn- 
ings, while other groups of industries, particularly 
those with slow turnovers or fluctuating demand, 
are fundamentally unsuited to distribute current 
earnings annually. 

(6) It both invites and lends itself to tax avoid- 
ance, 

(7) It interferes unduly with normal business 
transactions, having for its avowed purpose the 
adoption of a policy of unlimited distribution of 
earnings to avoid taxation without regard to proper 
business conduct. 


(8) It contains internal inconsistencies in revenue 
policy and conflicts with other revenue measures, 
notably the capital gain, estate and gift taxes, which 
also tax undistributed earnings as reflected in the 
appreciation of market value of corporate stock. 





7 See, Alvord, E. C., “The Undistributed Profits Tax from the Business 
Point of View’ at page 90 of Symposium of the Tax Policy League, 
How Shall Business Be Taxed? (1937). 
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(9) It conflicts with other Governmental policies 
—to name only a few, the suppression of monopo- 
lies, the encouragement of reemployment, the sound 
financing of business under the SEC and the ICC, 
and the encouragement of Social Security. 


(10) It adds to the difficulties and problems of 
tax administration, impeding the prompt and ef- 
ficient collection of the revenues. 


For the reasons I have just stated, I believe that 
the undistributed profits tax has no proper place 
in our permanent revenue system. Its early repeal 
is “a consummation devoutly to be wished.” 


C. Defects for Immediate Correction 


Despite the critical disfavor which the Revenue 
Act of 1936 has aroused, there is no doubt that the 
undistributed profits tax in some form will remain 
on the books for some time to come, for two rea- 
sons: first, because it is a social experiment in the 
wider distribution of corporate profits,’ and second, 
because it promises to fill a persistent demand for 
additional revenues. 


Accordingly, the principal task of business men 
and practitioners at the present time is to concen- 
trate upon those features of the Act which threaten 
immediate injury, and to obtain legislative relief for 
these defects as quickly as possible. I suggest you 
consider the following basic defects in the appli- 
cation of the tax revealed by the experience of the 
first year of operation: 


(1) The illogical base upon which the tax is 
imposed, defined as “undistributed net income” 

(2) The inadequate relief provisions for corpo- 
rations in unsound financial condition ; 


(3) The absence of any provision for moderate 
expenditures for expansion or replacement of pro- 
ductive facilities ; 

(4) The absence of any provision for a reasonable 
“carry-over” period for business losses ; 


(5) The unnecessary requirement that dividends 
be declared and paid before the end of the taxable 
year; and 

(6) The absence of any protection against un- 
foreseeable taxation resulting from redetermination 
of net income by the Government after the close of 
the taxable year. 


1. Base of the Tax 


The tax is designed to reach the “undistributed 
profits” of the corporation, but is actually measured 
by the “undistributed net income” of the corpo- 
ration. Unfortunately, these concepts are not co- 
extensive. 

A corporation’s “undistributed net income” is 
based on its “adjusted net income” which, in turn, 
is derived from its “net income.” All of these terms 
are statutory concepts, arbitrarily defined in the 
Revenue Act. The definitions favor the Govern- 
ment, both as to inclusions and exclusions, in order 
to assure protection to the revenues. 

“Undistributed profits,’ on the other hand, are 
the “earnings and profits” or “book income” of the 


5 See, e.g., Tugwell, R. G., The ae Discipline (1933) and Coyle, 
David Cushman, Brass Tacks (1935) 
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corporation. This is the fund—rather than “net 
income”—out of which dividends can be paid. There 
is no fixed or statutory set of rules for determining 
such “earnings and profits” or “book income.” Pre- 
sumably, they are computed in accordance with 
accepted business practices and sound accounting 
principles designed to show, as nearly as possible, 
true business income. 

The difference between “earnings and profits” and 
“net income” was not vital for tax purposes so long 
as the tax was a flat tax at a relatively low per- 
centage of annual income, without a graduated sur- 
tax. With the assessment of penalties up to 27%, 
however, depending on amounts actually paid out 
to stockholders, the possible discrepancies have as- 
sumed a new and alarming importance. Some, but 
by no means all, of the differences in the compu- 
tation of “net income” and “earnings and profits” 
are as follows: 


(1) Consolidated corporations—Taxable net in- 
come is computed for each corporation separately 
without any offset of the losses of one member 
against the gains of another; earnings and profits, 
however, will be computed for the consolidated 


group with proper considerations for offsetting 
losses. 


(2) Capital losses——Such losses are allowed only 
to the extent of gains plus $2,000 as a deduction in 
computing net income; but the entire amount of 
such losses reduces earnings and profits. 


(3) Net losses—A net loss for one taxable year 
is not deductible in computing the net income for a 
succeeding taxable year; but such a net loss does 
carry over to the next year for purposes of com- 
puting accumulated earnings and profits. 


(4) Federal taxes—No deduction is permitted in 
computing net income for federal income, war 
profits, and excess profits taxes; but such taxes re- 
duce the amount of earnings and profits. 


(5) Reserves for certain contingencies.—A corpo- 
ration may establish reserves for certain contingen- 
cies, such as a reserve against decrease in the value 
of securities or inventories, or against possible dam- 
ages in pending law suits. Amounts set aside for 
such reserves are not allowable deductions in com- 
puting net income; but do decrease the earnings 
and profits. 

(6) Inventories—In some industries, net income 
may result from the appreciation of inventories de- 
termined according to the application of some arbi- 
trary rule. Such appreciation in inventory values 
frequently does not produce earnings and profits 
computed according to the accepted business prac- 
tices of that industry. 

(7) Certain installment sales.— For purposes of 
computing net income, corporations receiving, as an 
initial payment on an installment sale, more than 
40% of the sale price must accrue all the profits 
from that transaction in the year of the sale. In 
computing earnings and profits, however, the entire 
amount of profit from such a sale is not available in 
that year. 

(8) Improvements made by lessees.—If buildings 
or improvements are made by a lessee and such 
buildings are not subject to removal by the lessee, 
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income must be reported by the lessor, either in 
whole or in part, for the year in which such build- 
ings or improvements are completed. No equiva- 
lent amount is reflected in the lessor’s earnings and 
profits for that year. 


(9) Cancellation of indebtedness —For purposes of 
computing net income, the cancellation of indebted- 
ness may in many instances result in the realization 
of income by the debtor; but earnings and profits 
would not normally be regarded as increased by 
reason of such cancellation, 


(10) Shifts of deductible items—The Bureau of 
Internal Revenue frequently shifts deductible items 
from the taxable year adopted by the taxpayer to 
another taxable year. If the year so determined by 
the Commissioner is closed, the taxpayer loses the 
benefit of the deduction for purposes of computing 
net income; but the amount of the deduction re- 
duces the earnings and profits of the corporation. 


Thus, it must be apparent that many corporations 
will be compelled to pay more than their actual 
annual profits to the Federal Government by reason 
of a paper calculation of “undistributed net income” 
wholly at variance with their true income. This 
disparity between the base of the tax and the object 
sought to be taxed will put many taxpayers out of 
business unless it is promptly corrected. A shift in 
the base of the tax to “undistributed profits” is 
obviously in order. 


2. Inadequacy of Relief Provisions 


It has always been apparent that corporations in 
unsound financial condition, or whose dividend dis- 
tributions are restricted, should be relieved from the 
penalty tax. Congress conceded the existence of 
the problem and the justice of relief provisions. 
Yet the provisions actually enacted are wholly in- 
adequate. They are limited in scope, hedged about 
by elaborate technical requirements in the statute, 
and construed with exaggerated strictness by the 
Treasury Department. 

Consider the following examples of inadequacy— 
and even absurdity—of the “relief” provisions: 

(a) Impaired capital corporations.—The Act grants 
relief from the corporate surtax to corporations 
which (1) are in bankruptcy under the laws of the 
United States or (2) are insolvent and in receiver- 
ship. 

Consider, however, the analogous case of a corpo- 
ration with impaired capital which is prohibited by 
local law from paying dividends. The directors of 
such a corporation are confronted with the dilemma 
of either paying the penalty tax in order to obey 
the law or violating the law in order to avoid the 
tax. 


Consider, also, the many instances of corporations 
in receivership but not insolvent. Such corporations 
are probably forbidden by the court to declare 
dividends, yet the act penalizes obedience to this 
legally-binding judicial order. 

(b) Corporations subject to contract restrictions. 
The Act grants relief from the corporate surtax 
to corporations prohibited by contract from paying 
dividends, but only if the contract provision ¢x- 
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pressly deals with the payment of dividends; only 
if the contract was executed in writing by the cor- 
poration prior to May 1, 1936; and only if the pro- 
vision prohibits the payment of dividends in all 
forms, both stock and cash. The penalty will be 
imposed in all other cases, of which the following 
are typical business examples: 


(1) The sinking fund requirements of a bond 
issue, the amounts to be set aside being speci- 
fied in terms of a percentage of the current 
year’s earnings or in proportion to dividend 
payments; 

(2) The requirements under a_ preferred 
stock issue for the annual retirement of a cer- 
tain amount of the issue; 

(3) The requirement that the corporation 
maintain a fixed ratio of quick assets to current 


liabilities by accumulating earnings and profits; 
and 


(4) The requirement that no dividends be 
paid until all accrued interest and a reasonable 
amortization of outstanding debt has been paid. 


It is unlikely that more than one contract in a 
thousand will come within the terms of the statute. 
And even in the rare case where a corporation is 
fortunate enough to have a contract which fits these 
requirements, the refunding or renewal of the con- 
tract in identical terms after May 1, 1936 will de- 
prive the corporation of the relief to which it is 
entitled. 


(c) Corporations subject to Government super- 
vision.—The Act grants relief from the corporate 
surtax (1) to certain bank holding company affili- 
ates and (2) to National Mortgage Associations, for 
amounts set aside in accordance with governmental 
requirements. The inadequacy of this relief is evi- 
denced by the fact that only about thirty-five tax- 
payers are affected by the first provision and not a 
single taxpayer in existence at the present time is 
affected by the second provision. At the same time 
the Act completely disregards the vast number of 
corporate taxpayers in a similar predicament by 
reason of restrictions upon the payment of divi- 
dends imposed, for example, by the Reconstruction 
Finance Corporation and the Rural Electrification 
Administration, or requirements for the creation 
of sinking funds imposed by agencies such as the 
Interstate Commerce Commission. 

From this rather brief consideration of the relief 
provisions, it seems fairly clear that as the law now 
stands, the “relief provisions” are such in name 
only. Rare is the corporation which can claim the 
illusive benefits of these sections. 


3. Expansion and Replacement 


Amounts devoted to improvements, additions, 
betterments, replacements, and expansion of pro- 
ductive facilities receive no consideration in the Act. 

I need not dwell at length upon the dangers of 
an attempt to put the present productive facilities 
and the development of natural resources in a strait- 
jacket. The necessity for exempting moderate 
expenditures for these purposes from the penalty 
provisions is apparent to any business man. 
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The immediate need for a modification of the law 
in this respect has been recognized by the Honor- 
able Jesse H. Jones, Chairman of the Reconstruction 
Finance Corporation, who advocates such an amend- 
ment both as sound business policy and as a 
necessary check on monopolistic practices.® Simi- 
larly, Mariner S. Eccles, Chairman of the Federal 
Reserve Board, has recently drawn attention to the 
necessity for expansion as a factor controlling in- 
flationary price levels.'° 


4. Business Losses 


The absence of any provision for carrying for- 
ward business losses to succeeding taxable years as 
a credit against the undistributed profits tax prom- 
ises to have a disastrous effect on general business 
conditions. The present law compels a corporation 
to distribute all its earnings in prosperous years 
without permitting a restoration of capital impaired 
in bad years, thus resulting in a progressive de- 
pletion of capital over a period of years. 

Consider the effect of this tendency on— 

(a) The ability of corporations to weather 
any future depression ; 

(b) The continuous flow of dividends in the 
hands of those investors who depend on such 
dividends for current living expenses; and 

(c) The ability of new corporations to de- 
velop sufficiently and overcome the unprofitable 
years at the start of the enterprise. 


I need only state these problems under the pres- 
ent law. The necessity for an amendment speaks 
for itself. 


5. Payment of Dividends . 


The existing requirement that taxable dividends 
must be declared and paid before the end of the 
taxable year is wholly unnecessary and imposes un- 
due hardships on corporate taxpayers. 

In general, the income tax law. provides a period 
of grace from the end of the year to March 15th for 
filing a return, based on the realization that tax- 
payers must have a period after the end of the year 
to take account of the year’s income. The require- 
ment that dividends must be paid before the end of 
the year to secure a credit against the undistributed 
profits tax, however, nullifies the benefits of the 
period of grace for a corporate taxpayer. A corpo- 
ration must now determine before the end of the 
taxable year: 

(a) Its gross income, allowable deductions, net 
income, available credits and adjusted net income, 
in order to determine the amount of dividends 
necessary to avoid the penalty tax; 

(b) The amount of current, and accumulated, 
earnings and profits, in order to determine the 
amount available for dividend payments; and 

(c) The amount of taxable dividends paid and 
actually received by the stockholders within the 
year, a determination involving complicated ques- 


we Mr. Jesse H. Jones’ Radio Address, delivered on October 13, 


wa Chairman Eccles’ Statement for the Press, dated March 16, 
IDG. 
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tions as to the taxability of a given distribution, 
the valuation of dividends paid in property, and the 
time of actual receipt by the stockholders. 


Under these circumstances, I strongly recommend 
a “breathing spell” for corporate taxpayers! 


6. Redetermination of Income 


The present law should also contain a provision 
for a dividends paid credit to offset an increase of 
the net income shown on the return by a redetermi- 
nation after the close of the taxable year. 


For example, suppose a corporation determined 
its net income for 1936 and distributed in dividends 
an amount sufficient to avoid the imposition of any 
undistributed profits tax. The Commissioner eventu- 
ally audits the return in 1938, and at that time de- 
termines a substantial increase in net income. The 
corporation then becomes liable for a large un- 
distributed profits tax for the year 1936, even though 
the increased income resulted from an honest mis- 
take in interpreting the law, and even though it is 
willing to distribute sufficient dividends in 1938 to 
wipe out the entire amount of the increase. 


There can be no doubt that the imposition of a 
penalty tax under these circumstances is harsh and 
unnecessary. That this situation will be a common 
and recurrent one is evidenced by the fact that the 
determination of “net income,” which was the basis 
of computing the tax in the past, afforded so much 
controversy and litigation in prior years. And now, 
in addition, the corporation must make a host of 
new determinations to arrive at “adjusted net in- 
come” and “undistributed net income.” 


D. Summary 


Amendments to remedy the foregoing six defects 
should be adopted at this session of Congress, and 
many of them should be made retroactive. Their 
cost in immediate revenues is relatively insignifi- 
cant, and ultimately they will result in increased 
revenues. The necessity for them is paramount. 


V. The Capital Gains Tax 


HUS far I have concerned myself with the lat- 

est experiment in the law of taxation, involving 
principles not yet tested in the laboratory of time. 
I now turn to an old tax problem in modern dress 
—the taxation of capital gains. 

I think the important considerations which re- 
quire a fresh start on the subject of capital gains 
at the present time may be stated as follows: 

(a) The current business, economic, and fiscal 
conditions are completely different from those exist- 
ing at the time the present method of taxing capital 
gains was adopted; 

(b) The present law has several fundamental de- 
fects which were recognized even at the time of 
passage, and the pressure for their correction has 
steadily increased ; 

(c) The passage of the undistributed profits tax 
has introduced a radically new concept of taxation 
which does not synchronize with the present capital 
gains provisions, 
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A. History of Capital Gains 


We have had a tax on capital gains since the 
income tax was introduced in 1913. And we have 
tinkered with it ever since. No provision in the 
Revenue Act has undergone more frequent or more 
radical changes. 


Originally, in 1913, capital gains were included in 
ordinary income and taxed as such, while capital 
losses were not recognized at all. From 1916 on, 
capital losses were allowed to the extent of gains 
and finally, in 1918, were made deductible in full. 
Next, in 1921, the principle was introduced of ex- 
tending special treatment to capital assets held for 
two years or more. In such a case the tax was 
limited to 1214%4% of the gain; losses, however, re- 
mained deductible in full. In 1924, a correlative 
treatment was provided for capital losses, limiting 


their deductibility to 12%% of the amount of such 
losses. 


This system prevailed until 1932, when the de- 
duction of capital losses began to exert an adverse 
effect upon the revenues. In that year, losses from 
the sale of stocks and bonds held less than two 
years were limited to the amount of gains from simi- 
lar sales. In 1933, the right of carrying over short- 
term losses to a subsequent year was eliminated. 
Finally, in 1934, a complete revision was under- 
taken, resulting in the adoption of the present pro- 
visions. Now, only a stated percentage of the gain 
or loss to an individual (but not to a corporation) is 
recognized for taxation, depending on the length of 
time the asset has been held. In the case of both 
individuals and corporations, capital losses are lim- 
ited to the extent of gains, plus $2,000. 

The present law has been in force only two years. 
Definitely, it is not working properly, and it is time 
to review once more the basic principles of the tax. 
Accordingly, I shall consider— 

(1) The nature of “capital gains” ; 

(2) The manner in which capital gains are “real- 

ized” ; 

(3) Arguments against the tax; 

(4) Arguments in favor of the tax; 

(5) Desirable changes in the law. 


B. The Nature of Capital Gains and Losses 


A capital gain or loss is the difference between 
the cost or other basis of a capital asset and the 
amount realized upon the sale or other disposition 
of the asset. This difference, of course, represents 
the appreciation or depreciation of the property in 


the hands of the holder, measured for tax purposes 
in dollars. 


There is no single convenient explanation of the 
changes in value of property. Capital assets ap- 
preciate and depreciate for a multitude of reasons. 
Thus, in taxing this change in value, we are taxing 
as income a number of different kinds of appreci- 


ation, grouped in a single category for convenience, 


some of which are properly classed as “income,” 
and some of which are not. 


Among the major causes of the changes in value 
of property, are— 
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(1) Shifts in the price level of commodities ; 

(2) Changes in the value of money; 

(3) Accretions due to time alone; 

(4) Changes in the relative value of property; and 
(5) Corporate surplus accumulations. 


The nature of capital gains arising from these 
causes may be indicated as follows: 


Shifts in the price level of commodities —During 
the past two decades, we have witnessed drastic 
changes in the general price level of all commodi- 
ties, with resultant changes in the purchasing power 
of the dollar. According to statistics prepared by 
the Department of Labor, the purchasing power of 
the dollar contracted approximately 55% between 
1913 and 1920; expanded about 140% between 1920 
and 1932; and decreased again by about 20% from 
1932 to 1936. In the present year, we are experi- 
encing a sudden upward spiral of wages and costs, 
which will cause the real worth of the dollar to 
decline further. The value of property in the hands 
of its owner will reflect these fluctuations in the 
value of commodities. Thus, if property purchased 
in 1932 for $100,000 is sold in 1936 for $120,000, the 
appreciation is $20,000, or 20%, but the net gain to 
the seller is nothing, since the purchasing power of 
the dollar decreased 20% in the same period. In 
this case, the Revenue Act is taxing purely “fic- 
titious” gains. 

Changes in the value of money. — Conversely, 
changes in the value of the monetary unit may 
affect the values of property. Thus, in 1933, the 
dollar sank in the foreign exchange market to the 
extent of almost 40%; and in 1934, the dollar was 
devalued by legislative fiat to 59.06% of its former 
value. In each instance, property values were af- 
fected by the fluctuation of the dollar. Again, the 
gains and losses arising out of such changes are of 
the “paper” variety. 

Accretions due to time alone.—Appreciation often 
is produced simply by the passage of time—by such 
natural processes as the growth of crops, or the 
aging of liquor, or by such a man-made phenomenon 
as the development of new processes. 

Changes in the relative value of property—‘“Value” 
is a relative term, and property may gain or lose in 
value as compared with other property. 

For example: Gold and silver may benefit by 
favorable monetary legislation as compared with 
other commodities, the value of which remains con- 
stant, or they may lose in relative value by the dis- 
covery of new deposits ; works of art may appreciate 
in value by reason of new vogues for certain artists, 
or depreciate by similar vagaries in public taste: 
inventions may build up the relative value of some 
articles and render obsolete other items of property ; 
new uses for steel, aluminum, Diesel engines, cop- 
per, and oil may “boost” the relative price of those 
commodities, while displaced items may be rendered 
valueless ; armament races may place a premium on 
war materials, while other commodities “stand still” 
in economic worth; discovery of unexpected wealth 
on certain land may raise the value of that property, 
while adjacent property remains unaffected in value. 
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Corporate surplus accumulations——Appreciation in 
the value of corporate stock over a period of years 
is frequently attributable to income retained by the 
corporation as surplus. This is an important factor 
in the study of capital gains, since nearly 85% of 
such gains are realized from the sale of corporate 
securities. 





Of course, in many cases a capital gain or loss is 
due to a combination of some, or all, of the above 
factors, some operating in a favorable, and others 
in an unfavorable, direction. 


In so far as capital gains result from the change 
in purchasing power or gold content of the dollar, 
however, it is apparent that they are unreal, “paper” 
gains, and not proper subjects for taxation. 

With respect to the remaining factors, it will be 
conceded that they are real gains coming within the 
scope of a capital gains tax. Our only concern with 
these gains is how they should be taxed—whether, 
for instance, corporate surplus should be taxed to 
the corporation as it is accumulated, under the un- 
distributed profits tax, or when it is realized by 
the stockholder, under the capital gains tax; and 
whether accretions due to the passage of time should 
be taxed as they accrue, or in the year of realization. 


C. The Realization of Capital Gains 


Mere appreciation in the value of property, not 
disposed of by the owner, cannot be constitutionally 
subjected to taxation. Accordingly, such appreci- 
ation is taxed only when “realized” by a sale or 
exchange. Again we have a single concept—“reali- 
zation”—to express a number of diverse situations. 
The taxing power is applied indiscriminately to the 
following radically different instances of conversion 
of property: 

(1) A transfer of investments from one form to 
another.—For example, an individual may exchange 
an asset costing $10,000 which has appreciated to 
$20,000, for an equivalent asset worth $20,000—in 
which case he has changed the form but not the 
value of his investment. A similar transaction may 
be effected by a corporation under the reorgani- 
zation provisions without the recognition of gain. 


(2) The forced sale of property—A worker mov- 
ing to another city may be forced to sell his home, 
thereby realizing a taxable gain, although he must 
buy another house at the same price in the other 
city. Thus, he is out of pocket the amount of the 
tax. Should such involuntary gains be treated for 
tax purposes in the same way as transactions ef- 
fected without compulsion? 


(3) Fruition of many years’ work in a single year.— 
An inventor, after years of research, finally develops 
a highly-profitable machine. An artist completes a 
masterpiece in a single year, after years of effort. 
A prospector locates a gold mine or an oil dome 
after years of exploration. In all these cases, the 
tax is unjustly computed upon the amount realized 
by chance in one year. 

(4) Realization for its own sake.—As opposed to 
the extraordinary forms of realization, there is the 
common type, in which an investment in property, 
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made primarily for its regular, periodic yield, is 
converted at the owner’s volition for business or 
personal purposes. The attendant realization of any 
appreciation in value is usually incidental. An 
analogous instance occurs where the owner of. a 
business decides to liquidate that business and retire 
to enjoy the accumulated fruits of his labor. 


(5) Speculation.—Finally, there are the gains re- 
sulting from speculative transactions, in which prop- 
erty is bought and held principally to obtain the 
benefit of its appreciations rather than its annual 
yield. Realization of this type represents ordinary 
income to the trader, as contrasted with the extra- 
ordinary income realized by the occasional investor. 
Yet the present law makes no distinction between 
them, except on the basis of the holding period for 
the asset. 

A second inherent difficulty of the capital gains 
tax, therefore, is that it fails to make a satisfactory 
distinction between types of realization which are 
fundamentally different—between voluntary gains 
and involuntary gains; immediate realizations and 
cumulative realizations ; speculative transactions and 
investment transactions. 


D. Arguments Against the Tax 


With so many divergent elements entering into 
the concepts of “gain” and “realization,” it is not 
surprising to find strong currents of conflicting legal 
and economic opinions as to the taxation of capital 
gains. 

There are many persuasive arguments in oppo- 


sition to a tax upon capital gains. I summarize a 
few: 


(1) There is no sound method of taxing capital 
gains.—Opponents raise the following objections to 
the tax in any form :— 


(a) It is fundamentally inconsistent with the 
principle of ability to pay. The principle is vio- 
lated by disregarding unrealized capital gains, 
which contribute to the taxpayer’s real capital 
net worth; by arbitrarily limiting the deducti- 
bility of losses, which reduce his ability to pay; 
and by taxing at the single point of realization 
appreciation which has contributed to his ability 
to pay over a number of years. 


(b) It contains harsh discriminations against 
certain classes of taxpayers, which cannot be 
removed. The taxing authorities cannot ex- 
amine the necessity for each sale, so that there 
can be no differentiation between forced sales 
and voluntary sales. The Constitution permits 
taxation only at the moment of realization; 
hence, the man who receives the reward of 
many years’ effort in a single year must be 
over-taxed in proportion to the man who re- 
ceives income ratably over the years. 


(c) It must continue to tax fictitious gains, 
because there is no practicable method of sepa- 
rating gains arising from changes in the price 
level or in the monetary unit from real gains. 

(d) It cannot be adapted to a revenue system 
based on an annual measure. The accumulation 
of capital is a continuous process, extending 
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over many years and possibly a lifetime. Our 
revenue system, however, views each year as a 
unit for taxation. It sets off temporary capital 
gains against temporary losses and thus does 
violence to the concept of capital net worth. 

(e) It always contains the weakness of “ad- 
verse selection,” i. e., the taxpayer who is not 
forced to liquidate his property can pick and 
choose the proper time and the most favorable 
conditions for tax purposes. 

(f) It is particularly fertile ground for tax 
avoidance, such as recourse to a foreign corpo- 
ration to effect sales, or fitting ordinary sales 
into the form of tax-free exchanges. 


(2) The capital gains tax unduly interferes with 
normal business transactions. — Opponents have 


charged, with some justice, that the tax adversely 
affects business operations. 


During prosperous periods, the desire to avoid 
heavy taxes undoubtedly influences many business 
men to retain property that would otherwise be 
sold. This tends to create an artificial scarcity which 
pushes prices toward inflationary levels. Conversely, 
during depression periods, there is a rush to sell 
property and obtain the benefit of tax losses, thus 
hastening the collapse of prices. Many authorities 
consider the capital gains tax one of the important 
factors in the creation of the 1929 “boom” and the 
“crash” which followed. 


The prospect of a tax also hinders normal busi- 
ness reorganizations and expansion because of the 
reluctance of stockholders to exchange their old se- 
curities for new ones, thus incurring a tax on a 
mere change in the form of their investment. Simi- 
larly, the tax exercises a deterrent effect upon 
simplification of corporate structures through liquid- 
ation of unnecessary subsidiaries, since such liquid- 
ations in some instances can be conducted only at 
a prohibitive cost. 

Finally, it has recently been suggested by Mr. 
Joseph P. Kennedy, formerly Chairman of the Se- 
curities and Exchange Commission, that the capital 
gains tax retards the velocity of the circulation of 
money by discouraging the taking of profits and 
reinvestment in other commodities. If profit-taking 
were encouraged, business and the national economy 
would benefit by the increased purchasing power 
thus generated. 


(3) The capital gains tax introduces many compli- 
cations in the law which would not otherwise exist.— 
It is necessary to concede that the capital gains tax 
has been responsible for the great majority of the 
complexities in our present Revenue Act. 


Consider, for instance, the following highly con- 
troversial items which would be eliminated if the 
capital gains tax were removed from the field of 
taxation: 

(a) The determination of the cost, or March 
1, 1913, value, of property acquired prior to 
March 1, 1913; 

(b) The authenticity of records relating to 


the costs, acquisition, and identification of prop- 
erty; 
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(c) The proof of the period for which an 
asset has been held; 

(d) In the case of gifts, the application of 
elaborately defined provisions of the Revenue 
Act for the determination of the proper basis 
to be used in the hands of a donee; 

(e) The application of the statutory pro- 
visions as to basis; 

(f) The necessary adjustments to be made to 
the basis already determined; 


(g) The determination of which of several 
Acts is controlling in prescribing the basis of 
property ; 

(h) The construction and application of the 
“wash sales” provisions; 

(i) The proper handling of “short sales” or 
“sales against the box,” etc.; 

(j) The innumerable issues arising under the 
highly complicated reorganization provisions ; 

(k) The allowance, schedules, computations, 
etc., relating to depreciation; 

(1) The determination of the bona fides of a 
particular sale or exchange; 


(m) The determination of whether a sale was 
made within or without the United States; on 
behalf of a citizen or a non-resident alien, etc.; 
and 


(n) The issue as to whether a transfer was 
made to avoid tax. 


(4) The capital gains tax will not, in the long 
run, produce sufficient revenue to justify itself —Op- 
ponents of the tax contend that over the period of 
a full business cycle, the capital gains tax will pro- 
duce little or no revenue, unless the deduction 
of losses is arbitrarily curtailed. The Government 
seems to have tacitly acknowledged this fact when 
it inserted in the Revenue Act of 1934 the highly 
inequitable restriction of capital losses to the extent 
of gains. 

A further point to be noted in this connection is 
that the revenues derived from capital gains and 
losses are very unstable, being good in boom times 
when revenues from all sources are good, and bad 
in times of depression when revenues are sorely 
needed. The result is that, instead of a steady flow 
of Government income from year to year, our reve- 
nues tend to evaporate during bad times, and new 
taxes must be hurriedly imposed to replace the capi- 
tal gains tax as a revenue producer. 


E. Arguments in Favor of the Tax 


I have presented, as faithfully as possible, most 
of the arguments against the taxation of capital 
gains. The arguments are cogent. Some of them 
are unanswerable. 

However, our decision to tax or not to tax a given 
subject must depend on the balance of equities. If 
the scales weight in favor of taxation, a certain amount 
of theoretical inconsistency and individual hardship 


cannot be avoided. The perfect tax has yet to be 
devised. 


My own conclusion is that capital gains cannot 
be wholly exempted from taxation. I hold no briet 
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for the present method of taxing such gains, which 
I regard as highly inequitable. But, at the same 
time, I believe it would be just as inequitable to 
abandon the tax altogether, both as a theoretical 
proposition and as a practical matter. 


Let us look first at the practical considerations, 
which are usually controlling in tax matters. 


(1) Loss of Immediate Revenues.—Granting that 
the capital gains tax has produced violent fluctuations 
in our revenue collections during boom and depres- 
sion periods, we are now in a period of rising prices 
and profits. At the same time, the Government 
has acute need of revenues. Even if the excessive 
spending program were to cease tomorrow, there 
would still be an urgent demand for revenue to 
balance the budget and to reduce our staggering 
load of public debt. There is no doubt that the 
capital gains tax will go a long way to supply this 
need. In the years 1917 to 1931, when the country 
was in a prosperous period, the grand total of capital 
gains exceeded the total of losses by over twelve 
billion dollars, an average of $800,000,000 a year. 
Assuming that the present experience is similar, it 
is safe to conclude that the Government cannot and 
will not give up this great potential source of rev- 
enue. Nor does it seem unfair that taxpayers should 
contribute a share of these gains from a rising mar- 
ket to the support of the Government. If the tax 
is to be abolished, this is not the time to do it. 


(2) Tax Avoidance.—It has been argued that the 
capital gains tax provides an incentive for con- 
siderable tax avoidance. But does not the exclusion 
of all capital gains from income taxation open up 
even more possibilities of evasion than the present 
system? 

For instance, consider the ease with which ordi- 
nary income can be changed into capital gains. To 
take a single example, suppose a corporation declares 
a dividend on December 31, payable to stockholders 
of record on January 15. It is obvious that the stock 
will advance in price between January 1 and January 
15. A stockholder, by selling between those dates, 
could turn dividend income into capital gain and 
escape tax. 


In England, where capital gains are not taxed, this 
problem has been a source of continual embarrass- 
ment to the Government in the collection of the 
revenues." 


(3) Impossibility of Definition—At the present 
time, the distinction between items of ordinary 
income and capital assets is of relatively minor 
importance. The problem is merely one of choosing 
between two methods and rates of taxation. If 
capital gains are wholly excluded from the law, how- 
ever, the problems of inclusion and exclusion become 
acute. But, obviously, there is no sharp dividing 
line between ordinary income and capital gains. 
Rather, there is a broad “twilight zone,’ making a 
clear-cut definition a practical impossibility. 

In addition to the difficulty of drafting a satisfac- 
tory definition, the burden of administering it would 
be a heavy one, especially when the pressure for 





™ See, Prof. Robert Murray Haig. The Taxation of Capital Gains, 
Wall Street Journal, March 25 and March 29, 1937. 
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securing the rewards of exemption would be so 
great.’ 
Even from the theoretical standpoint, it seems 


to me that there are grave objections to a complete 
elimination of the tax: 


(4) Ability to Pay.—I agree with the critics of the 
tax that the present method of taxing capital gains 
does not adequately reflect the taxpayer’s ability to 
pay. But, again I ask, will the principle of ability 
to pay be better satisfied by exempting from taxa- 
tion a person realizing capital gains, while taxing 
those whose sole income is derived from wages, 
salary, or business? Would it not be a flagrant 
violation of the principle if earned income, which 
should receive special consideration in the law, were 
forced to bear the whole brunt of taxation, while 
investment income goes scot-free? 


(5) Exempting Speculative Gains.—Furthermore, it 
should be borne in mind that excluding capital gains 
from income taxation would also result in exempting 
a large volume of speculative gains. No opponent of 
the tax can reasonably justify this exemption. With- 
out a capital gains tax, a harmful stimulus would be 
given to wide-spread speculation, with effects on the 
legitimate investment market fully as damaging as 
any now exerted by the existence of the tax. In 
my opinion, speculative gains richly deserve to be 
taxed at the highest possible rate which the Govern- 
ment can successfuly collect. 


F. Recommendations 


If we are to continue with the taxation of capital 
gains, the present law must be modified in some 
essential respects. I recognize that there is no 
formula that will solve all the problems which such 
a tax presents. However, we can attempt to steer 
a middle course, minimizing its inherent inequities, 
while preserving, so far as possible, its revenue 
benefits. 

To this end, I suggest for your consideration the 
following specific changes: 

(1) The taxation of capital gains should be 
segregated from other income; 

(2) The rate of tax should be substantially re- 
duced ; 

(3) Gains and losses should be averaged over a 
period of years; 

(4) The capital gain and loss provisions should 
be made applicable to corporations; 

(5) Traders and other speculators in capital assets 
should be taxed on income from this source as 
ordinary income; 

(6) Special consideration should be given to gains 
and losses on liquidation. 

The advantages of these changes appear to me 
to be as follows: 

First, the segregation of capital gains from other 
income will give effect to the differences between 
“ordinary” and “extraordinary” income, and will 

(Continued on page 374) 


12 See, Haig, op. cit. supra, for the difficulties encountered under the 
British system in distinguishing between ‘‘capital gain’’ and “ordinary” 
income. 























Pension Trusts 
For Key 
Men‘ 






HEN the subject of pension trusts was first 

W suggested to me I was only faintly aware of 
the vast amount of interest which the subject 

had developed in insurance circles. True, several 
men had previously approached me for information 
and advice in connection with it, but I dismissed the 
propositions submitted to me as a little too clever to 
be sound. Not that a plan may not be clever and 


still hold water. But ordinarily a plan is in the form 
rather than in the substance; it is a different method 
of accomplishing the same purpose. As a result, 
even though the method chosen accomplishes the 
purpose, if it is an unnatural, impractical or round- 
about method, it is easy for a Court to “look through 
it,’ as they say, and determine what was done from 
the purpose itself. 


Evasion Masqueraded by 
Circuitous Procedure 


UPPOSE for example, that a man is desirous of 
visiting a lady friend just a couple of doors east 
of his home. He tells his wife that he is going out 
for a stroll westward around the block and will stop 
in and see his friend Joe around the corner. Now 
his wife knows that he has no penchant for strolling, 
and that he and Joe are not unusually good friends. 
She may not know about the lady friend a couple 
of doors east, but she can certainly smell a rat. She 
watches, and lo and behold! the devious performance 
westward around the block is just a roundabout way 
of reaching the lady only a couple of doors east. 
That is what I mean by plans being too clever. 
Looking through form to substance, the stroll west- 
ward is interpreted as a walk a couple of doors east- 
ward. It is just such a thing that happened in the 
Gregory’ case decided by the Supreme Court about 
two years ago. It was desired to make distribution 
of certain securities as a dividend. In order to 
masquerade the distribution as a reorganization a 


* Address delivered before a meeting of the Los Angeles Chapter of 
Chartered Life Underwriters, May 5, 1937. 
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second corporation was created, and the securities 
to be distributed were run through the second cor- 
poration to the stockholders by steps precisely within 
the terms of the statutory provision covering reor- 
ganizations. As soon as the distribution was com- 
pleted the second corporation was dissolved. The 
procedure was unnatural and the Court was quick 
to discover the purpose and to boil the procedure 
down to what was really accomplished. Although 
the taxpayer made all the moves necessary to a 
reorganization under the statute, the Court discarded 
the moves not essential nor germane to the purpose 
and thereby carved out of the circuitous procedure 
the transaction that had actually taken place. 


Pension Trust Defined 


F OU can understand now what I meant when 
I said that I had dismissed certain pension trust 
plans submitted for my opinion as being too clever 
to be sound. Of course, there is such a thing as a 
pension trust. The term “pension” however, is in 
common use. There is nothing technical nor 
mysterious about it. Its definition may not be 
entirely simple; but there are certain things which 
are clearly not pensions. A distribution of dividends 
is not pensions. Compensation to officers for serv- 
ices currently rendered is not pensions. As a result, 
if either of these things is accomplished by the 
devious procedure of a pension trust, whether or not 
insurance contracts are involved a court will look 
through the pension trust form and see what actually 
took place. You have perhaps observed that the 
federal income tax regulations were amended to 
warn the taxpayer of this very thing. I refer to 
Article 23(p)-1 of Regulations 94, in which it is 
provided that “Devices of whatever nature for with- 
drawing profits or paying salaries to officers are not 
pension trusts within the meaning of the Act.” 


Deductions and Exemptions Allowed 


Lp how far insurance men have carried the 
pension trust idea I do not know. Inquiries I have 
made in various parts of the country during the last 
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two weeks convince me that the idea has stirred up 
more heat and dust than closed deals. The idea in 
its most appealing form is somewhat as follows: Let 
the corporation establish a pension trust for its key 
men. The corporation assumed is a closed corporation 
and its officers and stockholders are assumed to be its 
key men. If the trust is within the pension trust provi- 
sions of the federal income tax Act, then under 
Section 23(p) the payments into the trust in a rea- 
sonable amount are deductible, including the pay- 
ments made to cover the pension liability accruing 
during the year and also, prorated over a ten-year 
period, the payments necessary to cover the pension 
liability in respect of services rendered in prior years. 
Under Section 165 the trust is not subject to tax 
and the employees themselves are not subject to 
tax except on the amounts actually distributed or 
made available to them. 


Annuity Contracts 


ROM the insurance angle, the trust funds may be 

converted into annuity contracts. The Regulations 
covering pension trusts, Article 23(p)-1, now recog- 
nize this. They state what special information must 
be furnished by the taxpayer where the pension plan 
is underwritten by an insurance company. It may 
be also, if the trust is irrevocable, that a limited 
insurance feature may be included for the protection 
of the employees’ dependents. This thought is based 
on Article 23(a)-9 of the Regulations rather than on 
the pension trust provisions of the Act. The pro- 
ceeds of such insurance would be nontaxable under 
the life-insurance provisions of the Act. To what 
extent the amounts received under the annuity con- 
tracts would be subject to tax is not altogether clear. 
The annuity provisions of the Act under which only 
3% of the consideration paid is taxable until such 
consideration is recovered, would probably not be 
applicable because of the clause excluding the effect 
of the annuity provisions where the contracts are 
transferred for a valuable consideration. Even so, 
as a result of the spread over a period of years the 
amounts received fall in lower brackets, so that the 
tax may be small if not eliminated altogether. 


Payments to Key Men 


HE effect thus is deductibility to the corpora- 

tion of the payments into the trust and at the 
same time nontaxability of these payments to the 
employees, except as they actually receive them. No 
wonder the idea of a pension trust for key men is 
appealing. The question is whether the particular 
trust comes within the pension trust provisions of 
the Act and whether the pensions are reasonable. On 
the latter score there is no definite rule. Perhaps 
a guide can be determined from the ratios of pen- 
sions to current compensation under the various pen- 
sion plans in force in industry. It would seem that 
any ratio not too far out of line would be sustained. 
But the question whether or not the pension trust 
is within the provisions of the Act is not to be so 
quickly resolved. It is not necessary that all the 
employees be covered by the plan, for the Act itself 
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says “some or all of his employees.” Of course, it 
should be possible to explain why only certain of 
the employees are covered. The Regulations now 
require that such explanation be submitted with the 
return. But it does not seem unreasonable that a 
corporation should protect only its key men. Hold- 
ing them may be vital to the organization ; turnover 
among the rest of the force may not be so serious. 
However, calling the men “key men” and making the 
payments to them through a trust in the form of 
pensions does not of itself make the payments pen- 
sions. If the men who are to receive the pensions 
are themselves in control of the corporation, so that 
they could, as they pleased, pay the sums into the 
trust or directly to themselves as additional salaries 
or dividends, then the pension characteristic disap- 
pears and the principle of constructive receipt comes 
forward to make the payments into the trust, at the 
time paid in, income to the beneficiaries. As far as 
the corporation is concerned, if the payments repre- 
sent only reasonable additional compensation, they 
may be deductible as such; if not, they may be 
treated as dividends. In any case, the pension trust 
angle is out and the principle of constructive receipt 
is in. In fact, it is the applicability of the principle 
of constructive receipt which changes the color of 
the situation; for if that principle is applicable the 
amounts paid into the trust are in effect paid in by 
the beneficiaries, not by the corporation. 


Availability as Basis of 
Constructive Receipt 


ERE we come to the essence of the question. 

Constructive receipt is based upon availability to 
the taxpayer. It has nothing to do with technicalities. 
If income is certainly and unconditionally available, 
but is not received because receipt is neglected or 
avoided, it is treated as constructively received. The 
same is true where the amount is paid to another at 
the order or instance of the person to whom it is so 
available. Thus if a commission is due you and you 
order it paid to a creditor of yours, payment to the 
creditor is constructive payment to, and receipt by, 
you. Mere payment of income into a trust for your 
ultimate benefit is not enough to constitute the 
amount income to you at the time paid into the 
trust. The amount must have been available to you 
at that time and paid into the trust on your direction 
or by your consent. The necessity of unqualified 
availability to the taxpayer was shown in the 
Supreme Court’s decision in the Avery? case; and 
also in the very recent decision of the Supreme 
Court in the Tex-Penn Oil* case. In the Avery case 
a dividend check mailed out on December 3lst of 
one year and received by the taxpayer on January 
2nd of the next year was held to be income in the 
latter year, not in the former, where the dividend 
check was not actually available to the taxpayer had 
he called for it on the 3lst. In the Tex-Penn Oil 
case the taxpayer received securities in a transaction, 
but due to a restriction on his disposition of them, 
and to their highly speculative character, was unable 
to realize on them. Although in his hands, they were 


2292 U. S. 210. 
3374 CCH § 9194. 








326 THE TAX MAGAZINE 


in fact not available to him. But if an amount is 
unqualifiedly subject to the taxpayer’s demand, 
avoidance of actual receipt or payment to another 
at his direction cannot prevent the amount’s being 
income to him. 


Primary Purpose of Pension Trusts 


PPLYING these principles to the pension trust 

situation, the question is first whether the 
beneficiaries of the pension trust could, if they so 
pleased, have the amounts contributed to the trust 
paid instead directly to themselves. If so, the 
further question arises, why the pension trust? The 
primary purpose of a pension trust is to provide 
pensions, not to save taxes. The officers and stock- 
holders may be key men, but they may not be the 
only key men. Again, the pension interests of the 
beneficiaries may bear a close relation to stock hold- 
ings. These and other factors may show that the 
pension trust is only a devious scheme for paying 
additional salaries or dividends in the guise of pay- 
ments into a pension trust. In this view it is pos- 
sible to treat the payments by the corporation as 
payments available directly to the beneficiaries but 
paid to the trust at their direction. The principle of 
constructive receipt is then applicable to make the 
payments into the trust income at that time to the 
beneficiaries. While the conclusion may not be drawn 
that every pension trust of the officer-and-stockholder 
variety will not hold water as a tax saver, every one 
of them will surely be scrutinized and certainly only 
a few will be sustained. 


There is, nevertheless, a broad field left for the use 
of pension trusts limited to key men. As I have 
already stated, there is nothing in the statute denying 
the pension trust privileges in the case of pension 
trusts covering key men only. Here, particularly 
in the motion picture industry, there would seem to 
be a fertile field for such trusts. The average screen 
actor or actress is valuable for only a short period, 
after which his tncome from pictures may drop 
sharply or disappear altogether. If he has not saved 
a large part of his screen income the precipitous drop 
from luxury can really mean distress. It would 
seem that the pension principle is particularly 
applicable there; and certainly there is no better 
method of providing and guaranteeing these pen- 
sions than conversion of the funds of the pension 
trust into annuity contracts. 


The “Bad Boy” Contract 


HE idea, however, must be sold not so much 

to the employee as to the employer. Even from 
an income tax angle it may not make much of a 
difference to the employer. He can retain control of 
the employee by means of the so-called “bad boy” 
contract, similar to the usual stock-bonus agreement. 
Under such a contract a part of the salary is paid 
into an irrevocable trust and the funds thus 
accumulated are turned over to the employee on the 
statement of the employer that the employee has 
properly completed his contract. The payments by 
the employer into the trust are currently deductible 
on the employer’s tax return under the principle of 
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the Oxford Institute case decided by the Board of 
Tax Appeals * and the Texas Pipe Line case in which 
a decision of the Board was affirmed by the U. S. 
Circuit Court of Appeals for the Third Circuit.° The 
principle in those cases is that, the trust being irrev- 
ocable, the payments into the trust cannot be 
recovered by the employer except as the result of 
circumstances entirely within the control of the 
employee. But what is the effect as to income taxes 
as far as the employee is concerned? The entire 
accumulated fund becomes taxable to him in the 
year in which he receives it. This was shown in the 
Adolph Zukor case decided by the Board of Tax 
Appeals,® whether the position of the Government 
or of the taxpayer in that case was correct. The 
Government’s position in that case was that the 
accumulated fund should be taxable to the employee 
in the year in which, under the terms of the trust 
agreement, the fund was required to be turned over 
to him, while the taxpayer’s position was that the 
amount was not taxable to him until actually turned 
over to him. There was a gap of only six days 
between the two dates, but it so happened that one 
of them was December 31st of one year, and the 
other January 6th of the next. Under either position 
taken in that case the whole fund was taxable in 
one year. The effect of such a contract is thus to 
throw the income of several years onto one year’s 
return. If the amount is large, considering both 
the federal and California rates the contract might 
as well name the tax collector as beneficiary of the 
trust instead of the employee who spends several 
years working for it. 


Conclusion 


HE advantage of a pension trust to an employee 

in such a situation is obvious. It not only defers 
taxability but spreads the income out in a lower tax 
bracket. However, if the entire fund is available 
to the employee at the conclusion of his employment 
but is thus spread out in the form of pensions on 
the employee’s direction, then on the principle of 
constructive receipt the entire fund will be taxable 
to him at the time it becomes available to him but 
its payment deferred on his direction. That the 
funds accumulated by the trust be paid out as pen- 
sions must therefore be required by the employer. 
That is the reason why I have said that the pension 
trust idea must be sold to the employer. 


It seems possible that a strong argument can be 
presented to the employer for that purpose. It 
should be a matter of some concern to him that the 
dollars which he pays out are worth only 25 cents, 
ex-tax, when they can be made to be worth 75 or 90 
cents. Viewing those dollars ex-tax may in fact 
enable the employer to save a part of them for him- 
self. In any case selling the idea to the employer 
is the problem; and considering the use to which 
annuities can be put in a pension trust the task of 
solving that problem properly belongs to the 
insurance man. 





#33 B. T..A.. 1136. 
587 Fed. (2d) 662. 
©33 B. T. A. 324. 


Death Taxes and 


Estate Liquidation’ 


Measures adopted by the federal and state 
yovernments to minimize damage to es- 
tates by the cash payment of death taxes 


By DR. CARL SHOUP{ and BERNARD SHIMBERG}{ 


The Problem of Liquidity 


HE high death tax rates now in force in the 
United States have created several complex 
problems. One of the most important concerns 
the sale of some of the assets of an estate in order 
to obtain liquid funds with which to pay the tax. 

Some estates, upon the death of the owner, may 
consist chiefly of assets that have no ready market— 
for example, a parcel of real estate located far from 
an active real estate center, a sole proprietorship 
interest in a business, shares of stock in a family 
corporation, or an extraordinarily large block of 
stock in any corporation. 

If death taxes are heavy, the necessity of selling 
an asset within a certain period of time may of itself 
seriously impair the value of such an estate: the 
estate may be able to pay the taxes when due only 
by selling an asset for a far smaller amount than 
it would have obtained if more time had been avail- 
able. Moreover, if the estate were allowed a longer 
period of time to pay the tax, sale of the asset might 
not be necessary. 

liowever, in some cases the sale would result in 
a decrease in value no matter how long a period 
was allowed for finding a purchaser. An estate 
might have to sell a part of some business or prop- 
erty that by its nature would offer less prospective 
income from the sold and the unsold parts than if it 
remained intact. For example, a large ranch might 
have to be split up and sold as a number of small 
ranches or farms, which together would have less 
prospective income than the one large ranch. The 
capital loss realized upon sale would be due to the 
decreased prospective income. These cases occur, of 


_* This study was made in connection with a survey of taxation in 
the United States made by the Twentieth Century Fund, 330 West 42nd 
Street, New York City, under the direction of its Special Committee on 
Taxation. A summary of the research findings and recommendations by 
the Committee for improving the tax system have been published by the 
Fund in a volume entitled “Facing the Tax Problem.’’ The details of 
several of the original studies made in connection with the survey are 
also being published by the Fund in another volume entitled “Studies in 
Current Tax Problems.” 

+ Assistant Professor, School of Business. Columbia University. 

+ Mt. Vernon, N. Y., member of the research staff of the survey of 
taxation made under the auspices of the Twentieth Century Fund. 
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course, only where the beneficiaries for some reason 
cannot borrow money on the business to pay the tax. 


Scope of Study 


HE measures adopted by the federal govern- 

ment and the states to minimize the damage to 
estates caused by the cash payment of death taxes 
form the subject of this study. Liberal provisions 
concerning the time and method of payment (par- 
ticularly those relating to interest and penalty 
charges) are the most obvious measures, and the 
most common. Another is the special allowance 
made for property taxed a short time before under 
a death tax or gift tax law. This allowance may 
have been enacted chiefly on the grounds of justice 
in the distribution of the tax burden, but for present 
purposes, its chief significance lies in the relief that 
it affords to estates at a time when their liquid 
assets are possibly depleted because of the previous 
tax. 

Two general types of death tax are now imposed 
in the United States—namely, the estate tax and 
the inheritance tax. The estate tax is applied to 
the entire net estate, less any exemptions granted 
unconditionally to every estate or based upon the 
degree of consanguinity of the beneficiaries with the 
decedent. The inheritance tax is applied to the 
individual legacies, less any exemptions granted to 
the beneficiaries based on relationship to the dece- 
dent. Moreover, in contrast with the estate tax, the 
rates are graduated not only according to the size 
of the tax base, but also according to the degree of 
consanguinity. 

The federal government imposes an estate tax. 
Among the states, both types of tax are in general 
use, with the inheritance tax predominating. Rhode 


1A measure not discussed in the text is the acceptance of payments 
in kind. Utah’s law is the only one in which such a provision was 
noted, and the Utah authorities report that no estate has yet taken 
advantage of it. The federal government has allowed payment in Treas- 
ury bonds and Treasury notes bearing interest at a rate higher than 4 
per cent, with certain restrictions. Jester attempt to obviate forced 
liquidation can be inferred from the provision of the Michigan law 
that lowers the regular rate by one-quarter for that part of the estate 
consisting of real estate that is being transferred to either a spouse 
or direct ancestors or descendants. 
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Island and Oregon impose both, while the Tennessee 
tax combines elements of both. 


Practically all the states imposing death taxes 
levy an estate tax to cover any possible deficiency 
in the federal credit for state death taxes paid that 
is allowed under the Revenue Act of 1926. How- 
ever, since this tax is by itself of only slight quantita- 
tive importance, it has been disregarded in this 
study. With this exception, the study covers the 
death tax provisions of all the forty-seven states 
(Nevada is the only state not impos- 
ing a death tax) and of the federal 
government as of the latter half of 
1936. Where the statutes or regula- 
tions were not available or were not 
clear, reliance was placed on corre 
spondence with state tax authorities, 
to whom thanks are due for the ex- 
tensive assistance rendered in this 
matter.” 


Delay in Payment 


F A long period is allowed before 

an interest charge is imposed, if 
the interest rate is low, and if pay- 
ment is not enforced by the authori- 
ties for some time, the estate has a 
correspondingly better chance of 
achieving sufficient liquidity to pay 
the tax without great capital loss. 
Whether the periods allowed, as 
cited below, are long enough to 
avoid most of the difficulties in 
making payment is best judged by 
specialists in the field of estate 
administration. 

Federal Tax.—The federal estate tax law sets the 
due date at fifteen months after the death of the 
decedent. The commissioner, moreover, can extend 
the time of payment eight years when prompt pay- 
ment would impose an undue hardship. An interest 
charge of 6 per cent a year, starting three months 
after expiration of the statutory due date, is the 
only price that must be paid for the delay. Hence 
the true due date, when an extension is granted, is 
eighteen months after death. In the absence of an 
extension, delay in payment incurs an interest charge 
of 1 per cent a month from the statutory due date. 
No discount for prepayment is granted. 


State Taxes.—Most of the state laws do not con- 
tain such liberal provisions as those in the federal 
law for either the due date for payment ® or adjust- 
ment of payment requirements in view of special 
circumstances. However, several states follow the 
federal law fairly closely, while others are perhaps 
even more liberal. 

In general the state laws exert two forms of pres- 
sure against tax postponement by the estate in order 





? For convenience in presentation of the material, the applicable sec- 
tions, articles, etc., in each case are not cited here, but can be ob- 
tained by communication with the authors. 


’ Regardless of the technical language of the particular state laws, 
“due date’’ is used in this study to indicate the date on or before 
which the tax must be paid if an interest charge is not to be added 
to the tax due unless an extension is granted, 
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to achieve a liquid condition without loss of value.‘ 
One pressure is the interest charge applied to 
taxes that are not paid by the due date. A reduced 
rate or even a remission of interest may be granted 
upon extension of the due date by the tax authorities 
in some states. However, under ordinary circum- 
stances without extension an interest charge on delin- 
quent payments is imposed in every state. 


The other pressure is the discount offered by 
eighteen states® for payment of the tax before the 
due date or an earlier specified date. 
The range of the allowance is from 
3 per cent of the tax due in a few 
states to a possible 12 per cent in 
Ohio, with a 5 per cent rate by far 
the most common. Sixteen of these 
states grant the allowance in full for 
payment at any time before the 
specified date for payment, while 
New York and Ohio decrease the 
amount of the discount for every 
month that the tax remains unpaid. 

For the interest charge, only four 
states ® set the due date at less than 
a year after death. For the discount, 
the same period (less than a year) is 
used by eleven states. Oregon is the 
only one of the four states that also 
allows a discount, and hence the 
only one where the less-than-one- 
year period applies to both the pen- 
alty and the discount. 

In three other states,’ the due date 
and a consequent interest penalty 
might occur within a period shorter 
than a year, because the due date is determined from 
the date of tax assessment or tax notice rather than 
the date of death of the decedent. 


In thirty-four other states* the due date ranges 
from twelve months to twenty-four months after 
date of death. The remaining six states ° measure 
the due date from the date of appointment or quali- 
fication of the administrator or executor. 





4 Throughout this study statements concerning states that levy both 
estate and inheritance taxes apply to both taxes (disregarding all defi- 
ciency estate taxes). 

5 The first figures in the following parentheses indicate the maxi- 
mum discount allowable; the second figures indicate the number of 
months from date of death within wt By the tax must be paid, if any 
discount is to be allowed. Arizona (5-12), California (5-6), Colorado 
(5-6), Idaho (5-6), Indiana (5-12), Kentucky (5-9), Michigan (5-12), 
Montana (5-18), New Hampshire (3-6), New York (5-6), North Caro- 
lina (3-6), Ohio (12-1), Oregon (5-8), Pennsylvania (5-3), Tennessec 
(5-30 days from assessment), West Virginia (3-6), Wisconsin (5-12), 
Wyoming (5-16). 

6 Arkansas (6), Louisiana (6), Missouri (9), Oregon (8). The figure 
in parentheses indicate the number of months from date of death. 

7 Delaware (30 days after notice of tax due—state law requires such 
notice within 13 months after death, unless computation is delayed 
by litigation), Georgia (6 months after notice of tax due—executors 
returns are not required until 12 months after their qualification) 
Texas (3 months after assessment—estate return filing not required 
until 6 months after executor comes into control of the estate). 

8In this and the subsequent footnote the figures in parentheses refe! 
to months after death unless otherwise indicated. Alabama (12) 
Arizona (18), California (24), Colorado (12), Connecticut (14). Florida 
(12), Idaho (12), Illinois (12), Indiana (18), Iowa (18), Kentuck) 
(18), Maine (15), Michigan (18), Minnesota (12), Mississippi (12). 
Montana (18), Nebraska (12), New Hampshire (15), New Jersey (12), 
New York (18), North Carolina (12), North Dakota (12), Ohio (12), 
Oklahoma (12), Pennsylvania (12), South Dakota (12), Tennessee 
(12), Utah (12), Vermont (24), Virginia (12), Washington (15), 
West Virginia (12), Wisconsin (18), Wyoming (16). 

® Kansas (12), Maryland (13), Massachusetts (12), New Mexico (12), 
Rhode Island (15), South Carolina (12). 
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No state except Arkansas, Louisiana, and Texas *° 
exacts an interest charge higher than 12 per cent a 
year, and only seven states ™* impose a maximum 12 
per cent rate. The period for which the interest 
charge is applicable is calculated in one of two ways: 
from the due date, or from the date of death. All 
the 12 per cent charges except Missouri’s are based 
on the former method and consequently may impose 
a lighter burden than some of the lower-rate charges 
that are applicable from the date of death. The 
most common interest charge is 10 per cent a year, 
applicable from date of death.12 The lowest is 4 per 
cent from due date, in Delaware. 

Further measures for relieving the immediate 
pressure on the estate are granted in some states 
in the form of an extension of time for payment or 
a reduction or remittance of the interest charge other- 
wise applied to unpaid taxes due. Application for 
these allowances is made to either a tax administra- 
tive officer or a judicial officer. 


The language of the statutes is generally not 
specific enough to allow a definite grouping of the 
states. 
the bases for the concession. These are: (1) undue 
hardship, (2) claims against the estate, necessary 
litigation, or other unavoidable cause of delay, (3) 
for cause shown, or where circumstances require it. 
The first classification undoubtedly refers to such 
a condition as lack of estate liquidity. The language 
of the other two classifications is too vague to war- 
rant any assumption concerning the tax authorities’ 
interpretation of them. 

Nine states * specifically make the allowance be- 

cause of the undue hardship that payment at the 
usual time would impose. Eight of these states ‘* 
set a limit to the extension period. Thirteen states 
grant an allowance for the reasons given in the 
second classification above. Fourteen states 7* grant 
an allowance in accordance with the third classifica- 
tion. The statutes of the other states either have no 
relevant provisions or grant the allowance only be- 


cause of conditions that prevent determination of 
the tax. 


Allowance for Taxes Paid 
But a Short Time Before 
LOSELY related to the problem of liquidity are 


' the provisions in some death tax laws exempt- 
ing property that has recently passed at death (or 





The Arkansas rate is 16 per cent, applicable after 12 months from 
date of death, but reducible by court order to 6 per cent for “un- 
avoidable cause of delay”; the Louisiana rate is 1 per cent monthly 
after the due date, with a 2 per cent rate applicable after an addi- 
tional 12-month period; Texas imposes a flat 2 per cent monthly rate 
from date of assessment. 

1! Alabama, Florida, Georgia, Missouri, Oklahoma, Pennsylvania, Vir- 
ginia. 

® Arizona, California, Colorado, Idaho, Illinois (10 per cent rate 
applied only to payments overdue by over 6 months), Indiana, Ken- 
tucky, Montana, New Jersey, New York, Wisconsin. 

= Alabama, Colorado, Florida, Georgia, Iowa, Maryland, Mississippi, 
New York, Tennessee. 

4 Alabama (5 years), Colorado (2 years), Florida (5 years), Georgia 
(follows federal administration), Iowa (18 ‘months), Maryland (follows 
federal administration), Mississippi (6 months), New York (5 years, 
but 6 years if tax exceeds $10,000,000). 

> Arizona, California, Colorado, Idaho, Kentucky, Minnesota, New 
ieee North Carolina, Oregon, Pennsylvania, Rhode Island, South 
Dakota, Wisconsin. 

8 Connecticut, Indiana, Maine, Massachusetts, Michigan, Missouri, 
Montana, New "Hampshire, New Mexico, Ohio, South Carolina, Utah, 
Vermont, West Virginia. 


The laws contain three ways of expressing 
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sometimes as a gift inter vivos) and has at that time 
incurred a tax. Estates sometimes change owners 
by gift inter vivos or by inheritance two or three 
times in quick succession. If not enough time in- 
tervenes between these changes of ownership to 
build up liquid assets, the estate of course becomes 
drained of them by the successive tax payments. 


Federal Tax.—Property upon which there is paid 
a federal estate tax or a gift tax is exempt from those 
levies for a period of five years from the date of the 
death or gift. Property that was received in ex- 
change for such property is likewise exempt for the 
same period—five years from the date when the 
latter property passed by death or gift. 


State Taxes.——Most of the state governments do 
not make any allowance for property previously 
taxed. Of the tax laws of the forty-seven states, 
only eighteen have relevant provisions."7 However, 
the allowances of four of these states.* are given 
on a basis so limited in scope and application that 
they are disregarded in this study. The provisions 
of the other fourteen are described in the following 
paragraphs and are given in tabular form in Table 1. 


Six states ?® make the allowance only when the 
beneficiary is in a certain class of relationship to 
the present decedent, which generally includes lineal 
ancestors and descendants, spouse, and brother or 
sister. Further, three of these states *° require that 
the present decedent must also have been in the 
same class of relationship to the prior decedent. 


Three states make the allowance in the form of a 
tax credit on account of the tax paid on the previous 
transfer.*1. In each case the credit is limited to the 
tax due in respect to the property at the present 
transfer. A difficult problem in apportionment of 
the credit can arise when the property is distributed 
among beneficiaries subject to different rates of tax 
under an inheritance tax law. The specific point in- 
volved is whether the credit should be apportioned 
on the basis of the value of the property received or 
of the tax payable by each legatee. Colorado ap- 
portions the credit on the tax payable basis. The 
Tennessee law is silent on this point. The problem 
cannot arise under the North Dakota estate tax. 


All the other states grant the allowance in the 
form of an exemption or a deduction from the gross 
estate. Limitations concerning valuation are ap- 
plicable to both types of allowance. Seven states 
limit the allowance to the property valuation used 
in the prior transfer,?* two states provide that the 





17 California, Colorado, Delaware, Idaho, Iowa, Kentucky, Missis- 
sippi, Montana, New York, North Carolina, North Dakota, Oregon, 
Tennessee, Texas, Virginia, Washington, West Virginia, Wisconsin. 

18 Wisconsin and Montana grant the allowance only to property 
passing from a widow to her child, upon which the former has paid 
an inheritance tax and which was transferred to her within a certain 
period before the present transfer. The laws in Delaware and Vir- 
ginia provide in general that no tax is payable on a transfer where 
the beneficiary died before coming into possession of his legacy and 
before paying the tax due. For purposes of taxation of the second 


transfer, assessment is made on the assumed basis that there was no 
intermediate beneficiary. 


19 California, Idaho, Kentucky, North Carolina, Washington, West 
Virginia. 


20 California, Idaho, Washington. 
21 Colorado, North Dakota, Tennessee. 


22 California, Kentucky, New York, Oregon, Texas, Washington, West 
Virginia. 
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property valuation used in the present transfer be period from date of prior transfer to date of present 
also used as the measure of the allowance,”* and two transfer. 


states do not indicate which valuation is to be used.*4 All the states except New York restrict the al- 


The prior time period for which the allowance lowance to those cases where the prior tax was levied 
on a transfer is granted ranges from one to five under the laws of the same state. The New York 
years. Five of the fourteen state laws give the allowance is given only in respect of prior taxes 
allowance on the basis of a five-year period,?* one paid under the gift tax provisions of the federal 
for four years,”* two for three years,”* four for two Revenue Act of 1932 or under the estate tax provi- 
years,”* and two for one year.*® Although the sions of the Revenue Act of 1926, which includes any 
language of some of the laws is obscure, it can be tax paid under the New York law up to—but not 
stated that most of these states measure the time beyond—the 80 per cent credit. 
~ 28 Towa and Mississippi. Nine of the states definitely extend the allowance 

* Idaho and North Careline. to property received in exchange for property 

a ee Se Se previously taxed within the specified prior period.*° 


27 Colorado and West Virginia. ; 
** Iowa, Kentucky, Mississippi, North Carolina. 
2» Oregon and Washington, 





% Colorado, Idaho, Iowa, Kentucky, Mississippi, New York, North 
Dakota, Tennessee, Washington. 








Outline of Specific Provisions in State Death Tax Laws Granting Allowances 
for Prcperty Previously Taxed '* 
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Political Unit Whose Tax Forms Basis for Allowance: 
RARER Pyne PaRy pe eee ip artes ree en emer rien In ynNR Aan $ ¢ ¢ € & ¢ $ ££ ¢ @¢ € ¢ ¢ 
EN SOOO + 
Extension of Allowance to Exchanged Property: 
Yes PEE Pee EN RE .> © § & § FS $ bi bd 
No EET LAL ESO I NE LEE ITT I TIN NS $ $ > $ $ 
‘No analysis is attempted here of the laws of the four states that ®The language of the law indicates that the valuation to be use 
make allowances in respect to previously taxed property only on a is the lower of the two valuation bases. 
very limited basis. See footnote 18 above. é ; ™ This deduction shall be allowed only where a gift tax imposed 
? For inheritance taxes, the deduction or exemption is made from under the United States Revenue Act of 1932 or an estate tax imposed 
the distributive shares. . ‘ ; under the United States Revenue Act of 1926 or anv prior act of 
* The language of the law is not wholly clear on this point. Congress of the United States, was finally determined and paid by 
‘No valuation problem involved in tax-credit states. or on behalf of such donor.””_ McKinney’s Consolidated Laws of New 
5 Though the method of allowance is exemption, this exemption ex- York, Annotated, Book 59, Tax Law, Supplement, 1936, sec. 249-s, 
tends only to the value represented in the prior transfer. Any incre- 2, p. 153. 
ment in value is taxable. 





Proper Execution of 
Ownership Certificates 


Forms 10006 
und 1001 are 
discussed and 
illustrated 


By 
R. H. HATCHER*« 





N MY previous article? the subject matter con- 
if sisted of the proper execution of the Form 1000 
(white) ownership certificate by citizens, resident 
individuals and fiduciaries, owning tax-free cove- 
nant bonds issued before January 1, 1934, claiming 
exemption from taxation by using line one (1) of 
this certificate. Before passing on to the use of 
Form 1001 (green), it is necessary to explain the 
further use of the Form 1000. 


Form 1000—Citizens—Resident 
Individuals, Fiduciaries and Partnerships 


T IS incumbent upon the bondholder or his 
agent to use care in entering the correct amount of 
interest received (face value of the coupon) on the 
proper line of the ownership certificate. The certifi- 
cates must be made out in the name of the recipient 
of the income in the same style and manner as the 
tax return, so that they may be matched in the 
office of the Commissioner of Internal Revenue. As 
ownership certificates are by law “Returns of Infor- 
mation,” they are filed as a part of and a comple- 
ment to the “return” of the taxpayer. 


If fiduciaries have the control and custody of 
more than one estate or trust, and such estates and 
trusts have as assets bonds of corporations and 
other securities, a certificate of ownership shall be 
executed for each estate or trust, regardless of the 
fact that the bonds are of the same issue. The 
ownership certificate should show the name of the 


estate or trust in addition to the name and address 





Pig Plains, N. J. 
*See Tue Tax Macazine, February, 1937, at page 85. 


~ 


Ge 


of the fiduciary. If bonds are owned jointly by two 
or more persons, a separate ownership certificate 
must be executed in behalf of each of the owners. 
The purpose of requiring joint owners to file sepa- 
rate ownership certificates is to disclose that portion 


of the interest which is the separate income of each 
part owner. 


The foregoing provisions do not apply to joint 
tenants with the right of survivorship or to tenants 
by the entireties. Such holders are not joint owners 
but are joint tenants and in case of the death of 
either party the entire holdings revert to the sur- 
vivor. There is only one owner and that is neither 
the one nor the other but both together. Only one 
certificate is required in such a case, which certifi- 
cate should be signed by both parties. In such cases 
there should be a notation on the ownership certifi- 
cate following the signature of the joint tenants 
substantially as follows: “As joint tenants with the 
right of survivorship (or tenants by the entireties, 
as the case may be) and not tenants in common.” 

The ownership certificate shall show the name 
and address of the debtor corporation, the name and 
address of the owner of the obligation, a descrip- 
tion of the obligation, the amount of interest and 
its due date, and the date upon which the interest 
coupons were presented for payment. 

Ownership certificates, however, are not required 
to be filed where the owner is a domestic corpo- 
ration, a resident foreign corporation, or a foreign 
government. They are not required to be filed in 
connection with interest payments on bonds, mort- 
gages, or deeds of trust, or other similar obligations 
issued by an indiv idual, or a partnership. Further, 
they need not be filed in the case of interest pay- 
ments on obligations of a State, Territory, or any 
political subdivision thereof, or the District of Co- 
lumbia, or obligations of a corporation organized 
under Act of Congress, if such corporation is an 
instrumentality of the United States, or the obli- 
gations of the United States or its possessions. (See 
Section 22(b) (4) of the Act. 


Line 1—Without tax-free covenant—with tax-free 
covenant, issued on and after January 1, 1934.—Inter- 
est from bonds without a tax-free covenant and with 
a tax-free covenant and issued on or after January 
1, 1934, regardless of amount, when owned by a 
citizen or resident individual or partnership, should 
be placed on line 1 of this form (designated as (8) 
in Exhibit I). The reason for this is that such inter- 
est, when owned by this class of taxpayers, is not 
subject to the withholding provisions of the law. 
The filing of such ownership certificates (Infor- 
mation Returns) is required by Section 147(b) of 


the Act—“‘Returns Regardless of Amount of Pay- 
ment.” 


Line 2—With tax-free covenant and issued before 
January 1, 1934.—Interest from bonds with a tax- 
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free covenant and issued before January 1, 1934, 
should be placed on line 2 of this form (designated 
as (9) in Exhibit I) only in cases where the net 
income of the individual or fiduciary exceeds the per- 
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sonal exemption and credit for dependents, or a part- 
nership, and only when collecting interest from such 
bonds. 








(EXHIBIT 1) 


Form 1000 
TREASURY DEPARTMENT 
INTERNAL REVENUE SERVICE 
Revised January 1935 


OWNERSHIP CERTIFICATE 


TO BE USED BY A CITIZEN OR RESIDENT INDIVIDUAL, 

FIDUCIARY, OR PARTNERSHIP (4) 

IN CONNECTION WITH INTEREST ON BONDS OF A 
DOMESTIC OR RESIDENT CORPORATION 





I certify that to the best of my knowledge and bellefrthe infor- 
mation entered hereon is correct. 








acids .1 Main Street, New York, N.Y. 


N (6 ), BonD _ist Refunding Mortgage 4% Bc a a a 
Den itee.. December 3, 1936 "es 


CLASSES OF INTEREST PAYMENTS 









AMOUNT OF INTEREST RECEIVED 


(Bignature of Swaer, trustes, or agent) WITHOUT TAX-FREE COVENANT OR WITH TAX-FREE COVENANT AND ISSUED ON Ne tax paid by | Corporation 
AFTER JANUARY 1. 1934, AND PAID TO AN INDIVIDUAL. FIDUCIARY. OR PARTNER- 
. SHIP, OR WITH TAX-FREE COVENANT AND ISSUED BEFORE JANUARY 1, 1934. AND ( 8) 
| ao | PAID TO AN INDIVIDUAL OR FIDUCIARY WHOSE NET INCOME DOES NOT EXCEED . 
soeene--------- oO Tica hai aad nnn nnneennnn==-"| THE PERSONAL EXEMPTION AND CREDIT FOR DEPENDENTS. a=) _— 











Tax-free Covenants— 
Limited and Unlimited 


N ORDER to understand properly how the with- 

holding at the source features of the law affect 
interest from bonds of a domestic corporation con- 
taining a tax-free covenant when owned by non- 
resident alien individuals, fiduciaries, partnerships 
and foreign corporations, it is necessary to review 
the several kinds of such covenants. 


Corporation bonds containing a tax-free covenant 
inust be divided into classes, according to the lia- 
bility assumed by the obligor. For the sake of 
brevity in referring to such bonds, corporate bonds 
which contain a tax-free covenant clause in which 
the liability assumed by the obligor exceeds 2% will 
be hereinafter referred to as tax-free covenant bonds 
“Class A” and corporate bonds which contain a tax- 
free covenant in which the liability assumed by the 
obligor does not exceed 2% will be hereinafter re- 
ferred to as tax-free covenant bonds “Class B.” 


The following provisions are typical illustrations 
of the two classes of bonds: 

“Class A”—‘“Both the principal and inter- 
est of this bond are payable without deduction 
for any tax which the company may be required 
to pay or to retain therefrom under any present 
or future law of the United States, or of any 
state or county or municipality therein.” 

“Class B”—“All payments upon this bond, 
both principal and interest, shall be made with- 
out deducting any Federal income tax (not 
exceeding the present rate of 2 per cent per 
annum upon said interest) imposed by any 
present or future law of the United States of 
America which ‘M’ may be required to pay, 
deduct, or retain from said interest payments.” 

The Revenue Act of 1936 specifies in Section 143 
(.\) the rates of withholding from interest on bonds 


WITH TAX-FREE COVENANT AND ISSUED BEFORE JANUARY 1, 1934, AND PAID TO 

‘ AX INDIVIDUAL OR FIDUCIARY WHOSE NET INCOME EXCEEDS THE PERSONAL 

eee ee enna sennoeieaneaiaen EXEMPTION AND CREDIT FOR DEPENDENTS, OR A PARTNERSHIP. 
disclose the nakje of estate or trust) ba 


Nors.—Amended certificates should be forwarded to the corporation which issued the bonds oa or before February 1 of the following year. 







2% tax paid by| Corporation 


2—16676 U.S. GOVERNMENT PRINTING OFFICE: 1938 


containing a limited and unlimited tax-free cove- 
nant. This Section of the Law also fully defines what 
is a tax-free covenant in the following words: “In 
any case where bonds, mortgages, or deeds of trust, 
or other similar obligations of a corporation, issued 
before January 1, 1934 containing a contract or pro- 
vision by which the obligor agrees to pay any por- 
tion of the tax imposed by this title upon the 
obligee, or to reimburse the obligee for any portion 
of the tax, or to pay the interest without deduction 
for any tax which the obligor may be required or 
permitted to pay thereon, or to retain therefrom 
under any law of the United States, * * *.” 

In the case of a nonresident alien individual, fidu- 
ciary, foreign partnership or a foreign corporation 
not engaged in trade or business within the United 
States and not having any office or place of business 
therein, owning bonds issued before January 1, 1934 
containing an unlimited tax-free covenant, the with- 
holding rate is 2%. This 2% tax is not actually 
withheld from the interest but is assumed by the 
debtor corporation in behalf of the bondowner. The 
covenant is an agreement between the obligor and 
the obligee. If such interest was not subject to the 
withholding provisions of the Revenue Act, a cove- 
nant such as the “Class A” would not be binding. 
It is not the covenant in such a case that binds the 
obligor, it is the tax law that makes the covenant 
binding on the obligor. 


Form 1001—Nonresident Aliens 


HE proper ownership certificate to be used by 

this class of owners of bonds containing an 
unlimited (Class A) and limited (Class B) tax-free 
covenant is Form 1001 (Green). The following copy 
of this form (Exhibit II) is filled out in the proper 
manner for a nonresident alien individual owning 
bonds containing the “Class A” covenant: 











} 





STA Riad 
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(EXHIBIT II) 


Form 1001 
TREASURY DEPARTMENT 
Internat Ravencs Seavica 
evised Dec. 1935 


OWNERSHIP CERTIFICATE 


TO BE USED BY A NONRESIDENT ALIEN, A FOREIGN PARTNERSHIP OR CORPORATION 


IN CONNECTION WITH INTEREST ON BONDS OF A DOMESTIC OR RESIDENT CORPORATION 
SE 


( DEBTOR CORPORATION 
5 


(5) Biue Ribbon Railroad Company ' 
s§8)...2.. Main Street...New York. N.Y. 
62) or sonn __9O Year 19! )_=_4 





(8) 
“Sabet 


I certify that to the best of my knowledge and belief the informa- 
tion entered hereon is correct. 


lnkn Doe. 


(Fiduciaries must disclose the name of estate or trust) 


The asterisk (*) at the bottom of the certificate 
calling attention to the filing of exemption certifi- 
cate, Form 1002, with the debtor corporation will 
no doubt be omitted on the revised form when is- 
sued, as this class of taxpayers under the Revenue 
Act of 1936 are not granted a personal exemption. 
Their gross income from sources within the United 
States is subject to-the full tax prescribed in the 
law. 

Section 217(b)—Exemption from Requirement— 
reads: 

“Subject to such conditions, limitations, and exemptions 
and under such regulations as may be prescribed by the 
Commissioner with the approval of the Secretary, non- 
resident alien individuals subject to the tax imposed by 


Section 211 (a) may be exempted from the requirement 
of filing returns of such tax.” 


In cases where the full tax has not been withheld 
at the source, the Commissioner of Internal Reve- 
nue requires the filing of a tax return. 


Interest from bonds containing a limited tax-free 
covenant (Class B) should be placed in the second 
column on the proper line applicable to the status 
of the bondholder. In this case actual withholding 
takes place, 8% tax being withheld at the source in 
the cases of individual, fiduciary and partnership, 
and 13% in the case of a corporation. The balance 
of the tax, or 2%, in all these cases is assumed by 
the debtor corporation in behalf of the bondholder. 


Interest from bonds not containing a tax-free 
covenant or bonds with a tax-free covenant issued 
after January 1, 1934 is placed in the third column 
on the line applicable to the status of the bond- 
holder. In this case the rates of 10% and 15% tax 
are actually withheld at the source from the re- 
spective classes of taxpayers. Bonds issued after 
January 1, 1934 with a tax-free covenant are not 
tax-free covenant bonds within the meaning of the 
tax law and, therefore, interest from such bonds 
owned by nonresident aliens of all classes is subject 
to actual withholding at the full rates of tax. 















2 Cugentie having no 
office or place of 
ness in United States_.| $ 





OWNER OF BONDS (Print name) 


a sn 


§3) a -Amsterdam............. counrray .__Holland 





Without tax-free cove- 
_— = issued on or 
er January 1, 1934 

If corporation assumes | If corporation assumes with tax-tree "cove- 
over 2% of the tax Qnot over 2% deduct Qnant deduct 


% 


With tax-free covenant and issued before. 
January 1, 1934 












Fl Be 8 eee 
If you discover at the close of the year that your total income including dividends from sou 
within the United States does not exceed $5,000 and, exclusive of such dividends, is less than the ao 

sons! exemption of $1,000 you should 
certificate on Form 1002 and forward it to the corporation whieh issued the bonds. 


e, not later than May I of the following year, an exemption 
GPO c2—16477 


As no withholding of tax on bond interest is re- 
quired in the case of a resident foreign corporation, 
the debtor corporation should be notified by a letter 
from the corporation that it is not subject to the 
withholding provisions of the Act. The letter from 
the corporation shall contain the address of its office 
or place of business in the United States, and be 
signed by an officer of the corporation giving his 
official title. Such letters of notification shall be 
immediately forwarded by the recipients to the 
Commissioner of Internal Revenue, Sorting Section, 
Washington, D. C. This notice relieves the debtor 
corporation from assuming the 2% tax in behalf of 
resident foreign corporations in the case of interest 
from bonds containing a tax-free covenant issued 
prior to January 1, 1934. 


For income tax purposes, trusts or estates are tax- 
able entities administered by fiduciaries as defined 
by law and regulations. Ownership certificates rep- 
resenting interest on bonds must be executed by the 
administrator of such entity or in other words by 
the fiduciary (executor or trustee, etc.) but the fidu- 
ciary is not required to sign the certificate. This 
can be done by a duly authorized agent but the 
name and address of the fiduciary must be disclosed 
as well as the name of the trust or estate. The 
application of the withholding provisions of the 
statute to the income of a trust or an estate depends 
upon the status of the fiduciary and not upon the 
status of the creator of the trust or the beneficiaries 
thereof. The name of the fiduciary must, therefore, 
be entered on the ownership certificate in order to 
ascertain whether the withholding provisions of the 
statute requiring tax to be withheld are applicable 
and if so, the rate required to be withheld. Suppose 
that all of the income of a trust is distributable to 
four beneficiaries, through a fiduciary, a citizen or 
resident of the United States. Two of the benefici- 
aries are citizens of the United States and two are 
nonresident aliens. The fiduciary is about to pre- 
sent for collection coupons amounting to $100.00, 
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representing interest on corporate bonds which do 
not contain a tax-free covenant clause. The interest 
on such bonds, if paid directly to citizens of the 
United States, is not subject to withholding and 
Form 1000 is required to be filed but such interest, 
when paid directly to a nonresident alien, is subject 
to withholding at the rate of 10% and Form 1001 is 
required to be filed. In such a case, the fiduciary 
would be in a quandary to decide which type of 
ownership certificate should be filed, whether the 
Form 1000 or 1001. The principle that the fiduciary 
acts for the estate or trust and not for the bene- 
ficiaries is applicable in cases where the fiduciary is 
a nonresident alien. Bond interest paid to a non- 
resident fiduciary is subject to withholding even 
though the beneficiaries of income are citizens or 
residents of the United States. In other words, the 
status of the fiduciary governs withholding and the 
form of ownership certificate to be filed. 


Agents or attorneys are not fiduciaries within the 
meaning of the Income Tax Law. The term “fidu- 
ciary” means a guardian, trustee, executor, adminis- 
trator, receiver, conservator, or any person acting in 
any fiduciary capacity for any person. “Fiduciary” 
is a term which applies to persons that occupy po- 
sitions of peculiar confidence toward others, such as 
trustees, executors, and administrators. A fiduciary 
for income tax purposes is a person who holds in 
trust an estate to which another has the beneficial 
title or in which another has a beneficial interest, 
or receives and controls income of another, as in the 
case of receivers. A committee or guardian of the 
a of an incompetent person is a fiduciary. 

Fiduciary distinguished from agent.—There may be 
a fiduciary relationship: between an agent and a prin- 
cipal, but the word “agent” does not denote a 
fiduciary. An agent having entire charge of prop- 
erty, with authority to effect and execute leases with 
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tenants entirely on his own responsibility and with- 
out consulting his principal, merely turning over the 
net profits from the property periodically to his 
principal by virtue of authority conferred upon him 
by a power of attorney, is not a fiduciary within the 
meaning of the Act. In cases where no legal trust 
has been created in the estate controlled by the agent 
and attorney, the liability to make a return rests 
with the principal. 

If the income of trusts or estates in control of 
domestic fiduciaries does not exceed the personal 
exemption, the fiduciaries should claim exemption 


from taxation by placing the interest on line No. 1 
af the ownership certificate. 


Debtor companies receive many thousands of 
ownership certificates during the year, many of them 
with improper and insufficient information on them, 
which they are required to return for correction. 
This entails much labor and expense and the debtor 
company receives no remuneration for the large 
volume of such work performed by it for the govern- 
ment. Errors in the execution of ownership certifi- 
cates may result in loss not only to the debtor 
company but to the bondholder as well, hence, care 
should be exercised in their execution. 


While this article does not cover all of the prob- 
lems met with in the withholding and information 
at the source features of the law, it is hoped that it 
will throw some light on the most perplexing ques- 
tions. 


The following is an ownership certificate guide 
indicating the form of certificate to be used, the 
amount of tax assumed by the debtor company and 
actually withheld at the source as well as the line 
on which interest from the various types of bonds 
is to be placed, etc. (Exhibit IIT.) 


(EXHIBIT III) 


OWNERSHIP CERTIFICATE GUIDE AND WITHHOLDING OF INCOME TAX 
UNDER THE REVENUE ACT OF 1936 





Containing no tax-free 
covenant, or issued 


Containing tax-free covenant and issued before Jan. 1, 1934 





on or after 


Status of Bonds Jan. 1, 1934 
; . Certificate Tax Certificate 
Ownership Certificate—Tax Status|}| Form No. | Withheld Form No. 


Class of bondholder 
Citizen, resident individual or fidu-||1000 (white) 











Ciary .. line 1 None ee 
(1) Claiming exemption from 1000 (white) 
taxation line 1 
(2) Not claiming exemption from} 1000 (white) 
taxation ; . line 2 
; . i090 (white) 1000 (white) 
Resident partnership line 1 None line 2 
Nonresident alien individual, fidu-||/1001 (green) 1001 (green) 
ciary or partnership line 1 10% line 1 
1001 (green) 1001 (green) 
Nonresident foreign corporation line 2 15% line 2 
1001 (green) 1001 (green) 
Unknown ‘ y line 3 10% line 3 








Not limited to 2% Tax 


Fax 
Assumed | Withheld 


Limited to 2% Tax 


Dividends 
Certificate Tax Withheld 


Tax 
Form No. Assumed | Withheld 


TE SO ee een None 
1000 (white) m 
None None line 1 None None None 
1000 (white) 
2% None line 2 2% None None 


“1000 (white) 
2% None line 2 2% None None 
1001 (green) 


2% None line 1 2% 8% 10% 


1001 (green) 


2% None line 2 2%, 13% 10% 


1001 (green) 
2% None line 3 





2% a aoe 


Note: Ownership certificates are not required to be filed by domestic corporations, resident foreign cor- 


porations or foreign governments. 


Trust funds, charitable organizations, etc., 


exempt from taxation, should disclose that fact on 


ownership certificates and indicate date of letter in which Commissioner of Internal Revenue 


granted such exemption. 








2 dati 









































and Finality 


The power of Congress to accord finality 
to decisions of the Board of Tax Appeals. 
on questions of law not involving consti- 


tutional issues 


By COLEMAN SILBERT* 


EGISLATION seeking to transfer the juris- 

diction of the Board of Tax Appeals and of 

all suits for refund of taxes to an Administra- 
tive Court is again being sought at the present 
session of Congress.’ As considerable opposition to 
the plan has developed it is unlikely that an Admin- 
istrative Court, if established, will be vested with 
such jurisdiction.2, However, there have been other 
suggestions that the judicial remedies of the federal 
taxpayer should be curtailed.* Moreover, the crea- 
tion of the Board of Review ‘* with exclusive initial 
jurisdiction over processing tax refund suits whose 
decisions possess finality on questions of fact re- 
emphasizes the advance of administrative justice. 
Thus, the controversy concerning processing tax 
refunds has produced the first curtailment of judicial 
remedies suffered by internal revenue taxpayers.® 





* Attorney at Law, Boston, Massachusetts. 
_ 1Sec. 5 of H. R. 2240, 75th Cong., Ist Sess.; see Sec. 5 of S. 3787, 
74th Cong., 2d Sess.; cf. Cooper, “The Proposed United States Ad- 
ministrative Court” (1936) 35 Mich. L. Rev. 193 (1937), 35 Mich. L. 
Rev. 565; McGuire, “The Proposed United States Administrative 
Court,” (1936) 22 A. B. A. J. 197; Report _of the Special Committee 
on Administrative Law (1936) 61 A. B. A. Rep. 720; Note, U. S. Ad- 
ministrative Court (1936) 24 Georgetown Law Journal 944. 

2Cf. S. 273, 75th Cong., 1st Sess. 


* Magill, “Federal Tax Administration” (January, 1936), 183 The 
Annals of the American Academy 179, 185; see address of former 
General Counsel Jackson, N. Y. Times, August 7, 1935; cf. Magill 
et al., “The British Tax System” (1934) p. 41-42. 


* Act of June 22, 1936, c. 690, Secs. 902 f., 49 Stat. 1747; 7 U. S.C. 
Sec. 644 f. (1936); cf. Act of August 24, 1935, c. 641, Sec. 30, 49 
Stat. 770; 7 U. S. C. Sec. 623 (1935). 


5Cary v. Curtis, 3 How. 236 (1845) involved only customs duties. 
It is now recognized that these are not imposed solely under the 
taxing power, but also as regulations of foreign commerce: Board of 
Trustees of the U. of Ill. v. U. S., 289 U. S. 48 (1933); see approving 
comment (1934) 28 Amer. Pol. Sci. Rev. 40, 43-44; see however, 
criticism in Johnson, “Federal Taxation Affecting State Instrumentali- 
ties” (1934), 68 U. S. Law Rev. 246, 257. 


_®The decisions of the Board are final on questions of fact and such 
finality is constitutional: Phillips v. Commissioner, 283 U. S. 589 
(1931). If the independent judgment of a court on “constitutional” 
facts in tax controversies is required (see St. Joseph Stock Yards Co. 
v. U. S., 298 U. S. 38 (1936)), presumably the Circuit Court of Ap- 
peals may now exercise such power: cf. S. Rep. No. 2156, p. 36 on 
H. R. 12395, 74th Cong., 1st Sess. 

Judicial Review on constitutional issues of law_is manifestly a con- 
Stitutional requirement: Crowell v. Benson, 285 U. S. 22 (1932); St. 
Joseph Stock Yards Co. v. U. S., 298 U. S. 38 1936); cf. St. Louis- 
San Francisco Railway Co. v. Mtddlekamp, 256 U. S. 226, 229 (1921). 

If the board may be vested with finality on non-constitutional issues 
of law, the requisite judicial review on any constitutional issues in- 
volved could not be exercised directly by the Supreme Court. The 
Supreme Court may review only decisions of a court: see Postum 
Cereal Co. v. California Fig Nut Co., 272 U. S. 693, 698 (1927). If 
review by the Supreme Court were to be granted, the constitutional 
issues in that event would have to be first presented to an inter- 
mediate federal court like the Circuit Court of Appeals. 


The Board of Tax Appeals 


The foregoing changes and proposals suggest the 
inquiry whether the Board of Tax Appeals may con- 
stitutionally be vested with exclusive and final juris- 
diction on questions of law in tax controversies not 
involving constitutional issues.* This question has 
never been presented for adjudication.” 

It is generally assumed that due process forbids 
vesting the Commissioner of Internal Revenue with 
final authority on questions of law.® A taxpayer has 
a right to recover taxes illegally assessed and col- 
lected of which he may not be deprived. This right 
survives any power which the Sovereign may be 
thought to possess to withdraw the judicial remedy 
or to condition it. The issue, therefore, is solely 
whether the Board of Tax Appeals may be substi- 
tuted for a court in rendering final decisions on non- 
constitutional questions of law. 





7 Chicago, B. & Q. Railroad v. Babcock, 204 U. S. 585, 593 (1907). 
despite its broad language, involved only questions of fact; the same 
is true of Hodge v. Muscatine County, 196 U. S. 276, 281 (1905) and 
Pittsburgh etc. Ry. v. Board of Public Works, 172 U. S. 32, 45 (1898). 


Two early statutes in somewhat exceptional cases appear to have 
provided for finality: Act of June 30, 1864, c. 173, Sec. 118, 13 Stat. 
282 amended by Act of March 3, 1865, c. 78, Sec. 1, 13 Stat. 480 (de- 
ductions from income tax); Act of June 30, 1864 c. 173, Sec. 149, 13 
Stat. 291 (assessment under succession tax). These statutes were re- 
pealed in 1870 and their interpretation and constitutionality were never 
adjudicated. 


An act still in force may present a question of such finality: see 
Act of May 9, 1902 c. 784, Sec. 4, last paragraph, 32 Stat. 196, in- 
corporating Act of August 2, 1886, c. 840. Sec. 14, 24 Stat. 212, now 
26 U. S. C. Sec. 981 (a). This section imposes a tax on manufac- 
turers of adulterated butter. It provides that the decision of the Com- 
missioner “in matters of taxation under this Act shall be final.’’ In 
Cohen v. Edwards, 256 Fed. 964 (S. D. N. Y. 1919) a finding by the 
Commissioner under this Act that the product of a manufacturer was 
adulterated butter was held to be a finding of fact on which the de- 
cision of the Commissioner was final. In Miller v. Standard Nut Mar- 
garine Co., 49 F. (2d) 79, 83, 84 (C. C. A. 5th 1931), affirmed on other 
grounds 284 U. S. 498, 506 (1932), the Court stated that this Act 
did not apply when there was no evidence to sustain the finding of 
the Commissioner. 


8 As to whether the Commissioner may be authorized to render a 
final decision on questions of fact after notice and hearing, cf. John 
A. Gebelein, Inc. v. Milbourne, 12 F. Supp. 105, 121, 126 (D. Md. 
19333 with Kingan & Co. v. Smith, 12 F. Supp. 329, 336 (S. D. Ind. 

5). 


® Butler v. Carney, 17 F. Supp. 133, 137 (D. Mass. 1936) :— 
“The statute does not operate to extinguish vested rights of 
the plaintiffs. These rights persist even though the United States 
has withdrawn its consent to be sued in this court.” 


See Bull v. U. S., 295 U. S. 247, 260 (1935); U. S. v. Jefferson 
Electric Mfg. Co., 291 U. S. 386, 401 (1934); Neild Mfg. Corp. ct. 
Hassett, 11 F. Supp. 642 (D. Mass. 1935); Cooper, ‘‘The Proposed 
United States Administrative Court” (1936), 35 Michigan L. Rev. 
193, 222; cf. Carpenter v. Shaw, 280 U. S. 363, 369 (1930); Katz, 
“Federal Legislative Courts’? (1930), 43 Harvard L. Rev. 894, 914, 
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I. Organization and 
Nature of the Board 


HE history of the Board dates from 1924.%° As 

originally established its judgments had no bind- 
ing force. Either side might obtain a judicial trial 
de novo on facts and on law. Trial before the Board 
was merely.a preliminary skirmish.1! In 1926 the 
30ard was given its present status. 


The Board is an “independent agency in the Ex- 
ecutive Branch of the government.” It is composed 
of sixteen members, to be chosen by the President 
solely for their fitness for the office. Their term of 
office is twelve years and they are removable by the 
President, after notice and opportunity for hearing, 
only for causes specified in the statute, namely, in- 
efficiency, neglect of duty, or malfeasance in office. 
Their salary is $10,000 per year.” 


Duties and General 
Powers of the Board 


The Board hears appeals by taxpayers from deci- 
sions of the Commissioner of Internal Revenue pro- 
posing to impose additional income taxes, estate 
taxes or gift taxes.14 The Board hears the appeals 
de novo. It may increase the proposed assessment *° 
and it may find that a refund is due to the taxpayer." 
The Board’s decisions on questions of fact are final 
if supported by evidence.? Its decisions may be 
reviewed by the Circuit Court of Appeals, which 
affirms them if in accordance with the law, or other- 
wise may reverse or modify them.’* Further review 
by the Supreme Court is permitted upon certiorari.’ 


The Board Is Not a Court 


The Board manifestly is not a court.”° If either 
the doctrine of separation of powers or due process 
requires that a court pass on questions of law in 
tax controversies, the Board’s decisions cannot be 
made final. Phillips v. Commissioner *' decided that 
the present remedy before the Board did not violate 
the doctrine of the separation of powers. If the pro- 
ceeding before the Board were after the collection 
of the tax and the sole remedy, being as at present 
against the Commissioner representing the United 
States, it would likewise not be within the judicial 
article.2? Suggestions that the Board of Tax Ap- 
peals as well as the courts should have jurisdiction 
of suits for refund would not in any event run 
counter to the doctrine of the separation of powers.”* 





® Act of June 2, 1924, c. 234, Sec. 900; 43 Stat. 336. 

" Blair v. Curran, 24 F. (2d) 390. 392 (C. C. A. Ist, 1928). 

1% Act of Feb. 26, 1926 c. 27, Sec. 1000; 44 Stat. 105. 

26 U. S. C. Secs. 600 and 602; for comparison with judicial sal- 
aries see (1931) 56 A. B. A. Rep. 458. 

41d. Secs. 272, 471, 562 and 601; a taxpayer who elects the pro- 
cedure before the Board waives his right to go to the district court; 
see note 55. 

26 U. S. C. Secs. 272 (e), 471 (e), 562 (e). 

16 26 U. S. C. Secs. 322 (d), 512, 577 (d). 

"Phillips v. Commissioner, 283 U. S. 589, 600 (1931). 

826 U. S. C. Sec. 641. 

9 26 U.S. C. Sec. 641 (a) incorporating 28 U. S. C. Sec. 347. 

2 Helvering v. Rankin, 295 U. S. 123. 131 (1935); Old Colony Trust 
Co. v. Commissioner, 279 U. S. 716, 725 (1929). 

21283 U. S. 589, 595- - ign tg 

2 Cf. Williams v. U. S., 289 U. S. 553. 581 P lamp see Revenue Act 
of 1936 Secs. 902f. 49 si. 1747; > U. S. C. Secs. 644f. (1936). 

23 (1933) 58 A. B. A. Rep. 449, 460. 


June, 1937 


They call for an alternative and not exclusive rem- 
edy. They would fall in the same class as present 
suits for refund against the United States, which are 
not within the judicial article. 


Phillips v. Commissioner ®° implies, however, that 
due process requires that the decisions of the Board 
on questions of law be reviewed by a court. Appar- 
ently this implication was grounded on a fixed prin- 
ciple that questions of law must necessarily be 
passed upon by a court.® According to this view, 
no other tribunal may be substituted. The relative 
merits of any other body as a tribunal for that pur- 
pose would in that case be immaterial. Historically, 
such review has always been granted by the courts 
and due process, it is contended now guarantees the 
continuance of the practice. The answer to the ques- 
tion propounded would on this theory be definite and 
unmistakable. 


II. The Board and the Courts— 
Characteristics of a Court 


F, HOWEVER, due process did not inflexibly 
require judicial review, there would remain to be 
considered the adequacy of the procedure before 

the Board when tested by due process generally. Its 
requirements are not susceptible of precise definition 
and permit much latitude.?* It may well be presumed 
that the only tribunal competent to pass upon ques- 
tions of law is a court. The adequacy, if that be 
the test, of the procedure before the Board of Tax 
Appeals may best be tested by comparing the Board 
with a court. The marked characteristics of a court 
are the independence of the judges, their ability,” 
their award of decisions in consonance with judicial 
tradition, and their powers.*® To what extent is the 
Board different? *° 


4 Williams v. U. S., 289 U. S. 553, 580 (1933). Regardless of the 
correctness of the dictum in ‘ickwire v. Reinecke, 275 U. S. 101, 105 
(1927) that trial by jury is not_a constitutional requirement in a suit 
against a Collector for refund of taxes, it is clear that trial by jury is 
not so required if the remedy is against the United States or its official 
agents: cf. McElrath v. U. S., 102 U. S. 426, 439 (1880); U. S. v. 
Pfitsch, 256 U. S. 547 (1921). 

*% 283 U. S. 589, 596-597 (1931); see also Washburn v. Commissioner, 
51 F. (2d) 949 (C. C. A. 8th, 1931); cf. Stanton v. Tax Commission, 
114 Ohio St. 658 (1928); but see Commissioner v. Liberty Bank & 
Trust Co., 59 F. (2d) 647, 650 (W. D. Mo. 1931), affirmed on alterna 
tive grounds 285 U. S. 527 (mem.) (1932); Taylor v. Louisville & 
NV. R. R. Co., 88 Fed. 350, 356-357 (C. C. A. 6th, 1898), cert. denied 
172 U. S. 647 (1898); Grether v. Wright, 75 Fed. 742, 750-751 (C. D. A. 
6th, 1896). 

6 See concurring opinion of Brandeis, J., 
vw. U. S., 298 U. S. 38, 73, 77 (1936). 


2 Cf. Crane v. Hahlo, 258 U. S. 142, 147 (1922) (in statutory claim 
for damages caused by grading of street the remedy may be changed 
from a court to a board); Dohany v. Rogers, 281 U. S. 362, 369 (1970) 
(damages in state eminent domain takings may be fixed in proceed 
ings without a jury); Ins. Co. v. Glidden, 284 U. S. 151, 159 (1931) 
(insurance fire loss may be required to be fixed by arbitration); cf. 
“It must be dealt with in a large way as questions of due process 
always are, not narrowly _or pedantically, in slavery to forms o1 
phrases” Cardozo, J. in Burnet v. Wells, 289 U. S. 670. 677-678 (1933) 
(income from irrevocable insurance trust may be taxed to gran‘or). 


8 Ability is included as a test for the purpose of comnarison wit! 
the Board although the ability of a judge is not a factor in determin 
ing due process; an error by a court, no matter how glaring, is not 
an occasion to invoke the due process clause: American Railway Fx 
press v. Kentucky, 273 U. S. 269, 273 (1927): Brinkerhoff-Faris Trius 
& Savings Co. v. Hill, 281 U. S. 673, 680 (1930): cf. Great Northern 
R’way. Co. v. Sunburst Oil & Refin‘na Co., 287 U. S 358, 364 (1932): 
an appeal from a decision of a lower court to a higher court is not 
a requirement of due process: Ohio v. Akron Park Distr‘. t, 281 U. § 
74, 20 (1930). 


2 Cf. definition of court in Kreutz v. Durning, 69 F. (2d) 802, 804 
C. €.. A. Ba, F954). 


*® Radin, “The Courts and Administrative Agencies’ (1935) 23 Cal. 
L. Rev. 469, 470, 477. 


St. Joseph Stock Yards Co 
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A. Judicial Characteristics of the Board— 
Independence of Members of the Board 


The Board, although in the administrative branch 
and not in the judicial, is not part of the federal 
administrative tax system. It is an independent 
tribunal passing judgment upon disputes between 
the government and the taxpayer, just as the courts 
lo now in suits for refund. The Board is not viewed 
as being the superior of the Commissioner. Upon 
an appeal from a decision unfavorable to that officer, 
the controversy is viewed as still persisting, and 
presents a case or controversy within the cognizance 
of “constitutional” courts.** 


Tenure of Members of the Board 


If the members of the Board, except for cause,°* 
may not be removed by the executive during their 
term of twelve years, this tenure would compare 
favorably with the terms of many state judges.* 
There is strong evidence that reappointments to the 
Board are not viewed from a political angle and are 
based on merit.*4 The salaries of the members of 
the Board admittedly do not possess any constitu- 
tional immunity from diminution. This weakness 
is of course shared with the judges of the Court of 
Claims and the Court of Customs and Patent Ap- 
peals.*5 

The claim has, however, been made that in the 
determination of controversies in which due process 
requires review of decisions of administrative off- 
cials such review must be vested in a tribunal whose 
members have life tenure during good behavior.*® 
Only judges of federal “constitutional” courts pos- 
sess this alleged requirement. They are removable 
only by Congress through impeachment proceed- 
ings.*7 But many state judges do not have life 
tenure and, moreover, are removable by methods 
other than impeachment.** There has never been 
an intimation that review by such state judges vio- 
lates the Due Process Clause of the Fourteenth 


*t Commissioner v. Liberty Bank & Trust + 50 F. £28) 320. (C. C. 
A. 6th, 1932); Commissioner v. Keller, 59 F (2d) 499, 502 (C. C. A. 
7th, 1932); see also concurring opinion of “Dennison. J. in Commis- 
sioner v. Isaac Winkler & Bro. Co., 53 F. (2d) 580, 584 (C. C. A. 6th. 
1931); but cf. opinion of Lewis, J. in Superintendent of Five Civilized 
Tribes v. Commissioner, 75 F. (2d) 183, 186 (C. C. A. 10th, 1935), 
ald on other grounds 295 U. S. 418 (1935); see Note (1932) 42 Yale 
lL. J. 125; Note (1932) 16 N. Y.. U.. LL. ©. B...233: see a'so Old 
Colony Trust Co. v. Commissioner, 279 U. S. 716, 724 (1929); Federal 
Radio Commission v. General Electric Co, 281 U. S. 464, 469 (1930): 
cf. British Imperial Oil Co. Ltd. v. Federal Comm’r of Taxation (1926) 
33.¢C. 2. Be 153, 183 aff’d (1931) A. C. 275, 295. 

2 The provision of the statute to this effect presumably is valid: 
Humphrey’s Executor v. United States, 295 U. S. 602 (1935) (the 
President may not remove _without cause a member of the Federal 
Trade Commission); see Donovan & Irvine, “President’s Removal 
Power” (1936), 21 Cornell L. Q. 215, 237. 

33 See Haynes, “Selection, Tenure and Retirement of Judges” (1934). 
7 Cal. State Bar. J. 88, 89; Trabue. “The Tenure of Judges’? (1928). 
62 Am. L. Rev. 321; Carpenter, “Judicial Tenure in the United States” 
(1917), 176-183. 

34 See Report of the Special Committee on Federal Taxation (1934) 
9 ms B. A. Rep. 612, 617-618. 

5S Williams v. United States, 289 U. S. 553 (1933). 
. % See Note, “The Judicial Power of Federal Tribunals not Organ- 
ized under Article Three” (1934), 34 Col. L. Rev. 746, 752 and note 
28, 759 and note 59; cf. Caldwell, A. “Federal Administrative Court” 
(1936), 84 U. of Pa. L. Rev. 966, 975. 

* But see Note, “Removal of Federal Judges” (1937), 31 Ill. L. Rev. 
631, 638. There may be an exception in the power of Congress to 
abolish the lower federal courts: see Frankfurter and Landis, The 
Business of the Supreme Court (1928) 168f. 

Congress has provided that judges of the Court of Claims hold 
office during good behavior; 28 U. S. C. Sec. 241. Query, whether 
while this statute is in force they may be removed only as judges of 
constitutional courts may be removed? See Note, “Tenure of Federal 
Office” (1934), 28 Ill. L. Rev. 1074, 1080-1082. There is the same pro- 
vision for judges of the Court of Customs and Patent Appeals: 28 
U. S. C. Sec. 301A 
38 Note, ‘Removal of Federal Judges” (1937), 31 Ill. L. Rev. 631, 635. 
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Amendment. It may well be that the statutory 
method of removal of members of the Board of Tax 
Appeals will not interpose a great obstacle in the 
way of a determined chief executive.*® Concededly 
charges of inefficiency may readily be alleged and 
apparently proved. Nevertheless, it must be pre- 
sumed that the chief executive will act in good 
faith *° and that the requirements of notice and hear- 
ing will be a sufficient safeguard against arbitrary 
action, even though judicial review of the decision 
of the chief executive may be limited or denied.** 


Ability of the Board 


On the score of ability the decisions of the Board 
and the record of the Board would appear to be the 
best proof. Although the members of the Board 
need not be lawyers, they all are.*? Its decisions 
show thorough consideration and great ability. Few 
of them are appealed to the courts and the Board 
is generally upheld.** It has absorbed most of the 
tax litigation ** and its prestige is of the highest.** 


The Board Acts as a Judicial Body 


The Board in hearing cases and handing down 
decisions acts like a court. The issues presented 
to the Board and passed upon by it are identical 
with issues in tax controversies presented to the 
courts. They are judicial issues.** They are taken 
up and decided in traditional judicial manner. The 
Board follows precedents as does a court. Admissi- 
bility of evidence is determined by what is admissible 
in courts of equity in the District of Columbia.*’ 
The procedure before the Board, which is prescribed 
by its rules and regulations, is not much different 
from court procedure. The Board may vary its 
rules in particular instances ** and is given great 
freedom in interpreting them.*® 


39 Rogers, ig” ee Regulatory Commissions” (1937), 52 
Pol. Sci. Qu. : 

40 United amy ny Chemical Foundation, 272 U. S. 1, 14-15 (1926). 

41 See Ritter v. U. S., — F. Supp. — (Ct. Cl. 1936), cert. denied 57 
Sup. 7 513 (1937); cf. Sterling v. Constantin, 287 U. S. 378, 400 
(1932 

42 1937 Index Volume CCH Fed. Tax Serv. p. 17003-17005. The Fed- 
eral Constitution does not require that judges be lawyers: see Statc v. 
Bateman, 162 N. C. 588, 592 (1913); cf. In re Hudson County, 106 
W.. 3. Bas 62, 67-68 (1928): Heard v. Moore, 154 Tenn. 566 (1926); State 
v. Parker, 87 Fla. 181, 192 (1924); but see Radin, “Courts and Ad- 
ministrative Agencies” (1935), 23 Cal. L. Rev. 469, 475, 478. See 
note 28 and note 76. 

43 Report of Special Committee on Taxation of American Bar Asso- 
ciation (1933), 11 Tax Macazine 340, 344 that only twelve per cent 
of the cases decided by the Federal Board of Tax Appeals are appealed 
to the courts. 

4 Report of Special Committee on Federal Taxation, (1934) 59 

B. A. Rep. 612, 617; G. M. oe “Work of the U. S. Board 
of Tax Appeals,” (1933) ° 19 A. B. 7 207: from 1924-1932 almost 
three times as many cases (66, 000) were filed with the Board as in 
the courts (24,000) ; Log an Morris, “The Work of the United States 
Board of Tax Appeals,” (1933) 11 Tax MacaAzine 369, 370; on June 
30, 1932, 20,469 cases were pending before the Board involving over 
700 million ‘dollars: Ann. Rep’t. Comm’r. Int’l. Rev. (1932) p. 26: 
see also p. 18-20; see Ann. Report (1936) pn. 37-39. 

45 Report of the Special Committee on Federal Taxation (1934) 59 
A. B. A. Rep. 612, 615; (1925) 67 Cong. Rec. 524-525, Speech of Rep- 
resentative Green. 

“ Blair v. Oesterlein Co., 275 U. S. 220, 227 (1927): “they were in- 
tended to confer upon it appellate powers which are judicial in char- 
acter”; Garden City Feeder Co. v. Commissioner, 75 F. (2d) 804, 806 
(C. C. A. 8th, 1935): “Tt is an executive or administrative board 
exercising ae judicial in character.” 

4726 Uz. Sec. 611. Administrative boards are not required to 
follow the at rules of evidence: Tagg Bros. v. United States. 
280 U. S. 420, 442 (1930) ; see Stephens, “Administrative Boards and 
the Rules of Evidence” (1935), 46 ff. 

4% Washburn Wire Co. v. Commissioner, 67 F. (2d) 658 (C. C. A. 
1st, 1933); Board of Tax Appeals v. U. a 37 F. (2d) 442, 443 (App. 
D. C. 1929), cert. denied, 281 U. S. 731 (1930). Does the Board 
differ from a court in this respect? Although the latter’s rules are 
said to have the force of law: see Galveston Dry Dock & Construc- 
tion Co. v. Standard Dredging Co., 40 F. (2d) 441, 444 (C. C. A. 
2d, 1930), it may disregard them to do justice: Omaha ew Light 
& Power Co. v. City of Omaha, 216 Fed. 848. 856 wd - 8th. 1914). 

4 Commissioner v. Kerbaugh, 74 F. (2d) 749 (C. A. 7 1935). 
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The Board then may be said to meet the first 
three tests favorably. Does it, however, have the 
inherent powers of a court? The distinguishing 
powers of a court are the enforcibility of its judg- 
ments, their finality and conclusiveness, and the 
power of the court to protect itself. 


B. The Judicial Powers of the Board— 
No Authority to Issue Executions 


The Board has not the authority to issue execu- 
tions, but this lack of power is not vital.°° The 
situation is not essentially different from what takes 
place in tax controversies after a judicial judgment. 
In the event of a decision adverse to the taxpayer, 
the Commissioner may and generally does enforce 
it without any aid from the court.’ If the Board 
finds that a balance is due to the taxpayer, he is 
unable to obtain an execution, but this would be 
equally true in the event he prevailed in a suit 
against the United States** or against the Col- 
lector * in the courts. 


Decisions of the Board and 
Doctrine of Res Judicata 


The final decision of the Board is conclusive upon 
the rights of the parties for the taxable years in 
issue before the Board.** These taxes may not be 
litigated in the courts either simultaneously or 
thereafter.°° Decisions of the Board now settle all 
issues between the taxpayer and the government. 
If the award of the Board is not paid, the taxpayer 
must sue, but the defenses heretofore open to the 
government may not be availed of.5* A court deci- 
sion reviewing a decision of the Board is of course 





50 See Fidelity National Bank v. Swope, 274 U. S. 123, 132 (1927); 
cf. West Boylston Mfg. Co. v. Board of Assessors, 277 Mass. 180, 190 
(1931). 


51 Murray v. Hoboken Land & Improvement Co., 18 How. 272 (1856); 
Phillips v. Commissioner, 283 U. S. 589 (1931). 


52 Cf. Nashville, C. & St. L. Railway Co. v. Wallace, 288 U. S. 249, 
263 (1933); see also Reeside v. Walker, 11 How. 272, 291 (1850); cf. 
Westinghouse Electric Co. v. Chambers, 169 Cal. 131, 135 (1915). 

As for the —_— remedy by mandamus in some cases, see U. S. 
ex rel. Girard Trust Co. v. Helvering, 85 F. (2d) 230 (App. D. C. 
1936), cert. granted 57 Sup. Ct. — (1937). 

8328 U.S. C. Sec. 842. 

% 26 U. S. C. Sec. 640. 


5 Brampton Woolen Co. v. Field, 56 F. (2d) 23 (C. C. A. 1st, 1932), 
cert. denied, 287 U. S. 608 (1932); American Woolen Co. v. White, 
56 F. (2d) 716, 718 (C. C. A. Ist, 1932); if suit has been commenced 
prior to the proceeding before the Board, the former may proceed: 
Ohio Steel Foundry Co. v. U. S., 38 F. (2d) 144 (Ct. Cl. 1930). 

56 Act of May 10, 1934, c. 277, Sec. 504 (d), 48 Stat. 756; 26 U. S. C. 
Sec. 512; see also Secs. 322 (d) and 577 (d); see Paul & Martens, 
The Law of Federal Income Taxation (1934) 43, 44, note 20. 

Congress presumably could not reverse its judgments: see Pocono 
Pines Hotel Co. v. U. S., 73 Ct. Cl. 447 (1932); cf. Casieri’s Case, 286 
Mass. 50, 56 (1934). 

53 Western Wheeled Scraper Co. v. U. S., 72 F. (2d) 487 (C. C. A. 
7th, 1934); cf. Ohio Steel Foundry Co. v. U. S., 38 F. (2d) 144, 148, 
150 (Ct. Cl. 1930); U. S. v. Elgin National Watch Co., 66 F. (2d) 
344 (C. C. A. 7th, 1933). For decision under the 1926 Revenue Act, 
see National Fire Insurance Co. v. U. S., 52 F. (2d) 1011 (Ct. Cl. 
1931). 

56 Tait v. Western Maryland Railroad Co., 289 U. S. 620 (1933). 

59 See Note (1933) 33 Col. L. Rev. 1404, 1410; Note (1933) 46 
Harvard L. Rev. 692, 694-696. 

6° Art Metal Construction Co. v. U. S., 13 F. Supp. 756 (Ct. Cl. 
1936); see Tait v. Western Md. Ry. Co., 289 U. S. 620, 626 (1933); 
but see Snyder v. Commissioner, 73 F. (2d) 5, 6 (C. C. A. 3d, 1934) 
affirmed on alternative ground, 295 U. S. 134 (1935). Robert von 
Moschzisker, “‘Res Judicata’” (1929), 38 Y. L. J. 299, 329-331 had 
stated it did not apply; cf. Comment, “Distinction in Legal Effect 
between Legislative and Quasi Judicial orders of the I. C. C.” (1936), 
34 Mich. L. Rev. 672. 

61 Pryor & Lockhart Development Co. v. Commissioner, 34 B. T. A. 
687 (1936); Terre Haute Electric Co. v. Commissioner, 33 B. T. A. 


June, 1937 


res judicata.*® It it not clear whether unreviewed 
decisions of the Board are res judicata on the same 
issues in other proceedings between the same parties 
before the Board or in the courts.*® It should be 
first noted that the doctrine of res judicata applies 
to questions of law.® 


The Board has decided that its decisions are res 
judicata in later appeals before the Board by the 
same taxpayer. The Board, in reaching this con- 
clusion, has been guided by the theory that it is a 
court. It has cited as authorities, without distinc- 
tion, its decisions which were judicially reviewed * 
and those which were not.*® 


Only one court decision has passed squarely upon 
this question. In Greenbaum v. U. S.,* the Court of 
Claims held that a prior Board decision on the legal 
right of an endorser of notes to deduct a loss for 
the tax years 1922 and 1923 was res judicata when 
the same question arose in later litigation in the 
Court of Claims with respect to the tax years 1924 
and 1925. In American Steamship Co. v. Wickwire 
Spencer Steel Co. the Court stated that a decision 
of the Board was entitled to the same respect as a 
judgment of the court provided the issues were iden- 
tical. Similar dicta are found in Donald v. J. J. White 
Leather Co.® and in Ohio Steel Foundry Co. v. United 
States.© But in Nachold & U. S. Signal Co. v. Helver- 
ing ** the court doubted whether the Board acted 
judicially so as to give its decisions the binding 
force required by the doctrine of res judicata.® 
None of these decisions indicates whether the Con- 
stitution, i. e. the judicial article, would prevent the 
decisions of the Board from being res judicata on 
the ground that this is an incident of judicial power 
which inheres only in a decision of a judicial tribu- 


975, 983 (1936); James v. Commissioner, 31 B. T. A. 712 (1934); 
Leininger v. Commissioner, 29 B. T. A. 874 (1934); Portage Silica Co. 
v. Commissioner, 29 B. T. A. 881 (1934); Marshall v. Commissioner, 
29 B. T. A. 1075 (1934). 


8 Webber Bros. v._ Commissioner, 31 B. T. A. 133, 137 (1934); 
Sand Springs R’way Co. v. Commissioner, 31 B. T. A. 392, 394 (1934); 
cf. Strickland v. Commissioner, 32 B. T. A. 804 (1935). 


6317 F. Supp. 83 (Ct. Cl. 1936); see N. Y. Central R. R. Co. v. 
N. Y. & Pa. Co., 271 U. S. 124 (1926); for effect of consent decrees 
see Volunteer State Life Ins. Co. v. Commissioner, 35 B. T. A. 72, 
February 16, 1937. 


«8 F. Supp. 562, 566 (S. D. N. Y. 1934). 
6 68 F. (2d) 441, 442 (C. C. A. 5th, 1933). 


6 38 F. (2d) 144, 148-150 (Ct. Cl. 1930). The issue was not passed 
upon in National Fire Insurance Co. v. U. S., 52 F. (2d) 1011, 1013 
(<t.. Cl. 2931). 


In T. W. Warner Co. v. U. S., 15 F. Supp. 160, 167 (Ct. Cl. 1936) 
the Court stated that the same taxable period was in dispute. Suit, 
however, was for a 1920 refund. The Court in deciding that the 
matter was res judicata relied on an unappealed Board of Tax Ap- 
peals decision for the tax year 1917 holding that a waiver executed 
by the taxpayer was invalid; 19 B. T. A. 873 (1930). In the Court 
of Claims the government did not contest the right of the taxpayer 
to the refund for 1920 if the waiver was invalid. It was in effect 
setting up a set-off upon the same ground as in the prior Board of 
Tax Appeals decision. The issue therefore was in reality for the 
same tax year. 


874 F. (2d) 164, 166 (C. C. A. 6th, 1934). The taxpayer had two 
petitions pending before the Board; the first, for the taxable years 
1923-1926, and the second, for the taxable year 1927. Both petitions 
involved the same issues. The Board decided the first one in favor 
of the Commissioner on May 10, 1932, and decided the second case 
in favor of the Commissioner on July 11, 1932. In the second case 
the taxpayer did not take any appeal and the decision of the Board 
became final on October 18, 1932. On November 9, 1932, the tax- 
payer filed a petition for review of the first case. The court held 
that the express statutory review in the first case could not be de- 
feated in these circumstances by the decision in the second case. 


6 In Tait v. Commissioner, 78 F. (2d) 193 (C. C. A. 3rd, 1935) it 
was held that the Board was not bound by its prior decision as to 
the rate of depreciation for a prior tax year; cf. Western Wheeled 
Scraper Co. v. U. S., 13 F. Supp. 762, 764 (Ct. Cl. 1936), cert. denied 
57 Sup. Ct. 32 (1936). 
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nal.°° Tait v. Western Maryland R. R. Co.*° does not 
touch this issue. That opinion states that Congress 
may by legislation provide that tax judicial judg- 
ments should not be res judicata with respect to 
other taxable periods. There should also be distin- 
guished the right of Congress to waive the defense 
of res judicata in any particular litigation.* More- 
over, if present unreviewed decisions of the Board 
are res judicata, there would still remain the question 
whether they would have such effect if the provision 
as to judicial review were not in force. In other 
words, would the adoption of such a rule as to the 
Board’s unreviewed decisions be dependent upon the 
fact that either side may now secure a judicial re- 
view on questions of law?” 


The Board Has No Power 
to Punish for Contempt 


It is likewise doubtful whether the Board may be 
given the power to punish for contempt. Such 
power has been said to belong to judicial tribunals 
and not to be exercisable by administrative boards.” 
This view has been criticised ** and has not been 
again presented for decision to the Supreme Court. 


Miscellaneous General 
Powers of the Board 


The Board, however, has been upheld in the exer- 
cise of various powers which courts enjoy, although 
in these decisions the Board was not expressly com- 
pared with a court. It has ample powers to do 
justice between the parties. It may make a full audit 
of the taxable period and may take into account 
matters not considered by the Commissioner.” It 


69 Cf, Prentis v. Atlantic Coast Line R. R. Co., 211 U. S. 210, 227 
(1908): ‘The decision about them (legislative proceedings before Vir- 
ginia State Corporation Commission) cannot be res judicata when a suit 
is brought”; Pearson v. Williams, 202 U. S. 281, 285 (1906) (Immigra- 
tion Board) ; Southern Pacific Co. v. Van Hoosear, 72 F. (2d) 903. 
905 (C. C. A. 9th, 1934); cf. Shell Co. of Australia v. Fed. Comm’r 
of Taxation, (1931) A. C. 275, 296; Tamble v. Pullman Co., 207 Fed. 
30, 39 (C. C. A. 6th, 1913). Sholley, “Public Utility Legislation”’ 
(1935), 10 Wash. L. Rev. 1, 8, notes 11 and 28. Note, “The Judicial 
Power of : Federal Tribunals not Organized Under Article Three” (1934), 
34 Col. Rev. 746, 747, note 4. : 

70 289 %. S. 620, 624 (1933) ; ; cf. U. S. v. Stone & Downer Co., 274 
U.. &.. 225 (i927). 

71 Cherokee Nation v. U. S., 270 U. S. 476, 486 (1926). 

72 Cf. Casieri’s Case, 286 Mass. 50, 56 (1934) ; see Note, “The Judi- 
cial Power of Federal Tribunals not Organized under Article Three’’ 
(1934), 34 Col. L. Rev. 746, 752 note 26. 

73 See I. C. C 'v. Brimson, 154 U. S. 447, 485 (1894); Lilienthal, 
“The Power to Compel Testimony” (1927), 39 Harvard L. Rev. 694, 
700. The Board resorts to the courts: Act of Feb. 26, 1926, c. 27, 
Sec. 1122 (a); 44 Stat. 121. 

% Pillsbury, ‘Administrative Tribunals” (1923), 36 Harvard L. Rev. 
583, 590-591; Note, “The Power of Administrative Tribunals to Commit 
for Contempt” (1935), 35 Col. L. Rev. 578; but see Note, (1924) 37 
Harvard L. Rev. 747; for limitation on the power of the court to 
punish for contempt see Michaelson v. U. S., 266 U. S. 42 (1924). 

% Weiller v. Commissioner, 64 F. (2d) 480, 482 (C. C. A. 2d, 1933). 

7% Goldsmith v. Board of Tax Appeals, 270 U. S. 117, 121 (1926). 
The opinion referred to “the quasi judicial nature of its duties.” Not 
only lawyers, but certified public accountants may practice before the 
Board: Rules of Practice (1935) Rule 2. 

™ Bankers Reserve Life Co. v. United States, 44 F. (2d) 1000 (Ct. 
- 1930), cert. denied, 283 U. S. 836 (1931) (decision of Federal 
Board of Tax Appeals on constitutional questions is final if not ap- 
pealed from: City of Galveston v. U. S., 10 F. Supp. 810, 821 (Ct. 
Cl. 1935), cert. denied 297 U. S. 712 (1936). 

os ee ‘*Federal Income Tax” (1929) 1398; Note (1934) 44 Yale 





7° Smith v. Commissioner, 67 F. (2d) 167, 169 (C. C. A. 4th, 1933). 
% Fritz v. Commissioner, 76 F. (2d) 460. 461 (C. C. A. 5th, 1935); 
= Wire Co. v. Commissioner, 67 #.. Ga) 65@ €C.. C.. A. It, 
5! Helvering v. Continental Oil Co., 68 F. (2d) 750, 753 (App. D. C. 
1933), cert. denied, 292 U. S. 627 (1934) ; Helvering v. Edison Secu- 
rities Corporation, 78 F. (2d) 85 (C. C. A. 4th. 1935); Chatham- 
wage Bank & Trust Co. v. Helvering, 87 F. (2d) 547, 550 (App. 
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may determine who may practice before it.”° It may 
pass upon the constitutionality of statutes. It 
takes judicial notice of statutes.”* It may enter 
orders nunc pro tunc.’® It may reopen a case before 
final order and permit the reintroduction of evi- 
dence.*° It may order a rehearing.* 


Powers Relative to Effect 
to Be Given Evidence 


Decisions on various problems relative to the 
effect which the Board must or may give to evidence 
produced at its hearings serve to test whether the 
Board has the same powers as a court. Thus, the 
Board, like a court,** is not bound by opinion evi- 
dence.** It may, for example, disregard the opinions 
of experts ** or of the taxpayer himself ** on ques- 
tions of value and may exercise its own independent 
jud t..6 The Board t, h bi- 
judgment. e Board may not, however, arbi 
trarily refuse to assign some value to the subject in 
dispute.** Likewise, it may not refuse arbitrarily 
to fix some amount for an admitted item, the correct 
amount of which is in controversy.** It is not clear 
to what extent the Board is bound by uncontra- 
dicted non-opinion evidence *® and whether its power 
in this respect differs from that of a court.%° The 
Board has the power to draw inferences from the 
facts before it and its decisions as to ultimate facts, 
which may reasonably be drawn, possess the same 
finality as its findings of primary facts.** Where the 
evidence is not reported, the Board’s ultimate finding 
will be upheld regardless of the effect of any sub- 
sidiary findings made by it.®? The Board, however, 
unlike a court,® is required to make an express find- 
ing on the ultimate fact to be determined.™ 

8 The Conqueror, 166 U. S. 110, 131-133 (1897). 

83 Buck v. Commissioner, 83 F. (2d) 786 (C. C. A. 9th, 1936) cf. 
Dayton Power & Light Co. v. Public Utilities Commission of Ohio, 
292 U. S. 290, 299 (1934). 

& Keck Investment Co. v. ocr” 47 ¥.. (2d) 244 CC. C.. A. 
9th, 1935), cert. denied 296 U. S. 633 (1935); Bryant v. Commissioner, 
76 *. (2d) 108.. 705 C.. C. ao “2d, 1935) dictum ; Tracy v. Commis- 
stoner, 53 F. (2a) “7 S77 «c. C. A. 6th, 1931). 

% Uncasville Mfg. C v. Commissioner, 55 F. (2d) 893, 897 (C. 
2d, 1932), cert. ay 286 U. S. 545 (1932); contra Fairmount pion 
tery Association v. Helvering, 79 F. (2d) 163, 165 Capp. D 1935). 

ce & O. R. R. Co. v. Commissioner, 78 F. ) 4600 464- = 

C. A. 4th, 1935); Gloyd v. Commissioner, 63 F. (SS 649 (C. 
sth, 1933), ert: denied, 290 U. S. 633 (1933) ; contra Foster v. Con: 
missioner, F. (2d) 516, Sue tC. Cc. A. Se, ig: and see Tex- 
Penn Oil Co o. v. Commissioner, 83 F. (2d) 518, 523 (C. A. 3d, 1936), 
affirmed, 57 Sup. Ct. — (1937); Belridge Oil Co. - ‘Commissioner, 
85 F. (2d) 762, ”768 (C. C._A. 9th, 1936). 

8 Clinton Cotton Mills v. Commissioner, 78 F. (2d) 292, 295 (C. C 
4th, 1935); Bryant v.. Commissioner, 76 F. (2d) 103, 105 (C. ee A 
2d, aa B. F. Sturtevant Co. v. Commissioner, 75 F. (2d) 316, 3 


Cc. ¢. A. .% 1935) ; Bonwit-Teller & Co. v. Commissioner, 53 F. (2d 
381 (0. ©. A. Be, 1931). 


SB Ste 5 Boot & Shoe Co. vu. Commissioner, 76 F. (2d) 586 oy 
A, 1st, 1935); Cohan v. Commissioner, 39 F. (2d) 540, 544 (C. 
2d, 1930); Wayburn v. Commissioner, 32 B. T. . 813 (1935) adlves 


this rule. 
Commissioner, 72 F. (2d) 22, 24 (C. ns 





®C. H. Mead Coal Co. 
4th, 1934); Blackmer v. pte sr soy 70 F. (2d) 255, 257 <<. 
2nd, 1934); Nichols v. Commissioner, 44 F. | 21357, 189 <C. Ee: rN 
3rd, 1930) : but see Slayton v. Commissioner, 6 F. (2d) 497, 498 
c C. A. Ist, 1935), cert. denied 296 U. S. 586 (1935). 

See International Shoe Company v. Federal Trade Commission, 280 
U. S. 291, 299 (1930). 

1 Tait v. rn, 78 F. (2d) 193 an . A. 3rd, 1935); Wilson 
v. Commissioner, 76 F. (2d) 476, 478 (C. A. 10th, 1935); Randolph 
v. Commissioner, 76 F. (2d) 472, 476 (C. c "A. 8th, 1934), cert. denied, 
296 U. S. 599, 600 (1935); Tricou v. Helvering, 68 (2d) 280 (C. 
C. A. 9th, 1933), cert. denied “7 . S. 655 (1934); RTE v. 
Field, 67 . (2a) 876, 878 (C. A. 2d, 1933); contra Washburn v. 
Commissioner, 51 F. (24) 949 icc A. 8th, 1931). 

% Tricou v. Helvering, 68 F. (2d) 280 (Cc. C. A. 9th, 1933), cert. 
denied 292 U. S. 655 (1934). 

% Botany Worsted ~ v. U. S., 278 U. S. 282, 290 (1929); see 
uv. 5. &. ells, 283 U. S. 102, 120 (1931). 

% Helvering v. Rankin, 295 U. S. 121-123 (1935); Anderson v. Com- 
age ond 78 Fed. (2d) 636, 637 «Cc. C. A. ah 1935); Doernbecher 
Mfg. Co. v. Commissioner, 80 F. @a) 573 CC. C . A. 9th, 1935). 
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None of the foregoing decisions however involved 
any constitutional problem. Where the decision was 
that the Board did not possess the same powers as 
a court, there was nothing in the opinion to indicate 
that Congress could not so provide. 


Board Considered by Courts to 
Be Similar to a Court 


Despite the limitations in the powers of the Board 
which have been pointed out, it is frequently referred 
to as a judicial body.®* The courts have termed it 
an expert tribunal and have shown a commendable 
spirit in attributing to it superior ability to determine 
tax disputes.* Its decisions are respected ** and in 
at least one instance its decision in a prior case has 
been treated as a binding precedent by a district 
court.** The courts, in many instances in determin- 
ing the powers of the Board, assimilate the Board 
to a court, and inquire whether a court would have 
the powers claimed for the Board.*® This compar- 
ison has been made in many decisions. The Board 
will be upheld if correct, even if the reasons given 
are erroneous.’ If the Board has tried a case on 
the wrong theory, the case may be remanded.*" The 
court will limit its review to the issues tried before 
the Board.’ The court will not reverse the Board 
for non-prejudicial errors.°%* The Board’s discre- 
tionary power on a motion for a new trial is the same 
as that of a court.?% 





% “The Board has the discretion of a quasi-court’: Fritz v. Commis- 
sioner, 76 F. (2d) 460, 461 (C. C. A. 5th, 1935); the Board is ‘‘essen- 
tially judicial’: Helvering v. Continental Oil Co., 68 F. (2d) 750, 
753 (App. D. C. 1933), cert. denied 292 U. S. 627 (1934) ; the Board 
“acts as a judicial body” Uncasville Mfg. Co. v. Commissioner, 55 
F. (2d) 893, 897 (C. C. A. 2d, 1932), cert. denied 286 U. S. 545 
(1932); “the Board exercises functions similar to those exercised by 
a trial court without a jury’: Commissioner v. Liberty Bank & Trust 
Co., 59 F. (2d) 320, 323 (C. C. A. 6th, 1932); but see “It is not a 
court’: Slayton v. Comm., 76 F. (2d) 497 (C. C.. A. Ist, 1935), cert. 
denied 296 U. S. 586 (1935); “the Board of Tax Appeals is an ad- 
ministrative body, not bound by the rules of procedure which prevail 
in common-law and equity courts.” Foss v. Comm., 75 F. (2d) 326, 
$29 (C.. C. A. dst, F935). 

An attorney before the Board may not have a lien for his services: 
see Brooks v. Mandell-Witte, 54 F. (2d) 992, 994 (C. C. A. 2d, 1932) 
dictum; cf. Wardman v. Leopold, 85 F. (2d) 277, 279 (App. D. C. 
1936) cert. denied 57 Sup. Ct. 33 (1936). 

Cf. British Imperial Oil Co. Ltd. v. Fed. Comm’r. of Taxation, 35 
C. L. R. 422, 432, 436 (1920); British Imperial Oil Co. Ltd. v. Fed 
Comm’r of Taxation, 38 C. L. R. 153, 175 (1926), aff’d. sub nom., 
Shell Co. of Australia v. Fed. Comm’r. of Taxation (1931) A. C. 275: 
see Thompson, “Comments upon Review of Cases from the Board of 
Tax Appeals” (1934), 9 Temple L. QO. 25, 40, 41; Sebree, “The U. S. 
Board of Tax Appeals’ (1933), 7 Temple L. re 428. 441-444; Paul, 
“Better Tax Pleading’ (1933), 18 Cornell L. 0. 507, 509; Latham, 
“UU! S. Board of Tax Appeals” (1927) 15 Cal. L. Rev. 199, 203; Note 
(1932) 45 Harvard L. Rev. 1221, 1223; see also (1926) 67 Cong. Rec. 
3530, statement of Senator George; (1925) 69th Cong., 1st Session, 
H. R. Rep. 1, page 17. 


% Warren Mfg. Co. v. Tait, 60 F. (2d) 982, 984 (D. Md. 1932): 
cf. Camp v. United States, 44 F. (2d) 126, 129 (C. C. A. 4th, 1930) 
(court indicated judicial action should be stayed pending determina- 
tion of same issue bv Board); ct. Dusenberg, Inc. v. Commissioner, 84 
Fr. Ca) Sei, Ss . Cc. A. 7th, 1936): “Much Sesinanle and discre- 
tion is given the Commissioner and the Board in enforcing the Rev- 
anes Act and their acts should not be disturbed unless an abuse is 
snown, 


% See statement in Burnet v. S. & L. Bldg. Corp., 288 U. S. 406, 
415 (1933) “The Commissioner and Board of Tax Appeals have prac- 
tical knowledge of the intricate details incident to tax problems and 
their determination in circumstances like those under consideration 
here (computation of income on installment sales of real estate) should 
be given effect when not clearly contrary to the will of Congress.” 

%§ Penn, Indemnity Co. v. McLaughlin, 8 F. Supp. 1006, 1009 (E. D. 
Pa. 1934). 

” Burnet v. Lexington Coal Co., 62 F. (2d) 906, 908 (C. C. A. 4th, 
1933); cf. La Floridtenne J. Buttgenbach & Co. v. Commission, 63 F. 
(2d) 630 (C. C. A. 5th, 1933). 

10 Helvering v. Rankin, 295 U. S. 123, 133 (1935); Clinton Cotton 
Mills v. Commissioner, 78 F. (2d) 292, 295 (C. C. A. 4th, 1935); 
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Board Views Itself as Being 
in Category of Courts 


The Board itself, in construing its powers, has 
viewed itself as being a court and has considered 
what courts would do in the same situation. The 
Board has thus refused to confine itself to a consid- 
eration of the revenue statutes, but has considered 
any applicable statute. It has declined to recog- 
nize any power in the Commissioner to regulate the 
practice of the Board.?” It has declared itself with- 
out power to allow an amendment after a specific 
mandate from the Circuit Court of Appeals.’ 


Comparison of Board 
with Various Courts 


The designation of the Board as a court, while 
adding to its powers in some respects, would not 
change its essential nature. Thus, the Customs 
Court has been referred to as if it were still a 
board. Yet there would seem to be little doubt 
that if the Constitution required judicial review in 
customs duties, a decision by the Customs Court 
would meet its requirements." The Supreme Court 
has found it difficult to label the Court of Customs 
and Patent Appeals. Certainly its decisions could 
be vested with finality."* Moreover, the early stat- 
ute of the Court of Claims, despite its nomenclature, 
was considered to be that of an investigating tribu- 
nal.14%) The Board of Tax Appeals may, therefore, 
be thought not to be essentially different from a 
legislative court.'* 





Lewis-Hall Iron Works v. Blair, 23 F. (2d) 972 (App. D. C. 1928), 
cert. denied 277 U. S. 592 (1928). 


101 Helvering v. Edison Securitics Corporation, 78 F. (2d) 85, 9 
(C. C. A. 4th, 1935); Underwood v. Commissioner, 56 F. (2d) 67, 7: 
(C. C. A. 4th, 1932). 


1022 General Utilities & Operating Co. v. Helvering, 296 U. S. 200. 
206 (1935). The Circuit Court of Appeals, 74 F. (2d) 972, 975 (C. C 
A. 4th, 1935) recognized the rule but thought justice required an 
exception to be made in that particular case. The Supreme Court, 
without referring specifically to this argument, held that the court by 
statute was limited to a review of the sae tried before the Board: 
accord: Helvering v. Salvage, 297 U. S. 100, 109 (1936); Sakaba Oil 
Corp. v. Commissioner, 71 F. (2d) 370, aot (CC. C. A. Sth. 7934): 
cf. Kotteman v. Commissioner, 81 . (2d) 621 (C. C. A. 9th, 1936). 


103 Tyson v. Commissioner, 68 F. os 584, 588 (C. C. A. 7th, 1933). 


14 B. & O. R. R. Co. v. Commissioner, 78 F. (2d) 460, 465 (C. C. A. 
4th, 1935). 


108 Garden City Feeder Co. v. Commissioner, 27 B. T. A. 1132, 1140 
(1933), aff’d. on other grounds, 75 F. (2d) 804 (C. C. A. 8th, 1935); 
see note 61 and note 62. 


( 106 toe Town State Bank v. Commissioner, 32 B. T. A. 531, 533 
1935). 


( ne imi Water Service Co. v. Commissioner, 32 B. T. A. 164 
1935). 


108 — y-Byrnes Lumber Pr v. Commissioner, 31 B. " 
aff'd 86 F 
(1937). 


10° Kahn, “‘The Status of the United States Board of Tax Appeals 
as a Judicial Body,’’ (1929) 7 Tax Mag. 135, 136; Blachly & Oatman, 
Administrative Legislation and Adjudication (1934) 126; cf. Comment, 
“Ts the California Industrial Accident Commission a Court?” (1936), 
24 Cal. L. R. 328; but, see Tracy v. Commissioner, 53 F. (2d) 575 
(Cc. C. A. 6th, 1931). 


10 See Ex Parte Bakelite, 279 U. S. 438, 457-458 (1929); cf. Note. 


“The Judicial Power of Federal Tribunals not Organized Under Article 
Three” (1934), 34 Col. L. Rev. 746, 760 and note 64. 


1 See Kreutz v. Durning, 69 F. (2d) 802, 804 (C. C. A. 2d, 1934) 


42 For statutory provisions relating to both these courts, see 19 
U.S. C. Secs. 405a, 1501, 1518; 28 U. S. C. Secs. 301a, 308, 310. 
13 Bakelite case at 452-453. 


4 Cooper, “The Proposed United States Administrative Court” (1936). 
35 Mich. L. Rev. 193, 211, 214; see also (1937) 35 Mich. Ne Rev. 595: 
Radin, “The Courts and Administrative Agencies” (1935), 23 Cal. L. 
Rev. 469, 474; Note, “The Judicial Power of Federal Tribunals Not 
Organized under Article Three” (1934), 34 Col. L. Rev. 746. 759-760 
= note 57; Pfiffner, “Book Review” (1935), 8 So. Cal. L. Rev. 263, 


1 
2 


Tr. A. 985 (1935), 
. (2d) 234 (C. C. A. 5th, 1936), cert. denied 57 Sup. Ct. - 
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III. The Rarity of 
Administrative Finality 


DMINISTRATIVE finality on questions of 
law, however, has thus far been permitted 
only in the case of disputes relating to privi- 
leges or bounties granted by the government.'* 
Broad language, seemingly to the contrary in United 


States ex rel. v. I. C. C.,"° is explainable. The court 
said :— 


The absence of a remedy by a suit or action to redress 
alleged error of an administrative body is not itself suffi- 
cient to invoke the power of mandamus. Not only must 
there be such remedy, but it must appear that the admin- 
istrative tribunal was plainly and palpably wrong in refus- 
ing to take jurisdiction. 


and 


Where the matter is not beyond peradventure clear, we 
have invariably refused the writ, even though the question 
were one of law as to the extent of the statutory power of 
an administrative officer or body. 


3ut the subject matter in dispute related to a privi- 
lege, and the decision, therefore, is no different from 
prior decisions relating to the use of postal privi- 
leges.1*7 All the authorities cited by the court in- 
volved privileges or bounties.*** A similar statement 
appears in J. C. C. v. United States,"*® but that case 
likewise involved a privilege.'*° 

In determining whether such finality will be per- 
mitted in the field of taxation, inquiry is naturally 
directed to what rule obtains in the field of interstate 
commerce and in proceedings for determining com- 
pensation in the case of takings for public use. The 
constitutional principles of finality appear to be the 
same in these three groups.’* 


15 Cf. concurring opinion of Brandeis, J. in St. Joseph Stockyards 
Co. v. U. S., 298 U. S. 38, 73, 77 (1936); City of Chicago v. Kirkland, 
79 F.. (2d) 963-965 (C.. C. A. 7th, 1935) ; Willoughby, “The Consti- 
tutional Law of United States” (2d Ed. 1929) 1884; Satterfield, ‘‘Discus- 
sion Authorizing Judicial Review” (1932), 4 Miss. L. J. 184, 188; but 
see McGuire, ‘‘Federal Administrative Action and Judicial Review” 
(1936), 22 A. B. A. J. 492, 494. 

Reetz v. Michigan, 188 U. S. 505, 507 (1903), is not contra. This case 
involved the determination by a medical board whether applicant had 
been legally registered under a prior act. Judicial review was in fact 
permitted. It may be that no question of law was involved: see citation 
of case in Phillips v. Commissioner, 283 U. S. 589, 600 (1931); cf. Note 
(1934) 34 Col. L. Rev. 332, 338 note 44. The case nevertheless is fre- 
quently referred to as an authority: see Burdick, ‘“The American Con- 
stitution” (1922) Sec. 156; Note, “The Johnson Act” (1935) 30 Ill. L. 
Rev. 215, 221 and note 22; see also Note (1933) 39 W. Va. L. QO. 336, 
339 note 13 and Tollefson, ‘“‘Administrative Finality,’’ (1931) 29 Mich. 
L. Rev. 839, 845. 

Iowa Central R’way Co. v. Iowa, 160 U. S. 389, 393 (1896) contains 
the sweeping statement that a state may use any form of agency to 
determine rights. This probably had reference only to questions of fact 
or pointed out that the state was not bound under the Federal Constitu- 
tion by any doctrine of separation of powers. 

Plymouth Coal Co. v. Pa., 232 U. S. 531, 547 (1914), is likewise not 
contra as only a question of discretion on the facts was involved. 

116 294 U. S. 50, 62, 63 (1935); granting the use of a railroad terminal 
upon terms different from the contractual rights of the relator. The 
relator sought by mandamus to have the Interstate Commerce Commis- 
sion ordered to entertain its petition for the determination of its rights 
to avail itself of the statutory privilege. 


117 Bates & Guild Co. v. Payne, 194 U. S. 106, 109-110 (1904); Smith 
v. Hitchcock, 226 U. S. 53, 60 (1912). 


118 Td. 63 note 11. 


119 289 U. S. 385, 388, 393 (1933). This was a suit to set aside rates 
as unduly preferential, "and for reparation. The Interstate Commerce 
Commission had denied relief. The court said at p. 393:— “Errors of 
law in the discharge of a function essentially judicial are not subject to 
be corrected through writs of mandamus any more than errors of fact.’’ 


There was no statutory remedy or any other remedy afforded by the 
unwritten law. 


20 Penna. R. R. Co. v. International Coal Co., 230 U. S. 184, 200-201 
Steen’ Mitchell Coal Co. v. Penna. R. R. Co., 230 U. S. 247, 258 
913) 


ie «ss, dissenting opinion of Brandeis, J. in Crowell v. Benson, 285 
i. 87 note 23 (1932); Brown, “Administrative Commissions and 
The Faden Power” (1935), 19 Minn. L. Rev. 261, 279. 
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Administrative Finality and 
Interstate Commerce Disputes 


In disputes involving interstate commerce the 
courts early included questions of law among those 
which due process required the courts to review.’”” 
Despite the development of the Interstate Commerce 
Commission and its recognition by the courts as an 
expert and informed body,’ there has never been 
any judicial intimation that it could be given final 
power to determine questions of law. 


Administrative Finality and 
Proceedings for Compensation for 
Takings by Eminent Domain 


Compensation for the taking of private property 
for public use may be considered to be analogous to 
repayment of illegally collected taxes. The former 
is required under the Constitution in both state and 
federal takings.’** States are permitted wide scope 
as to the procedure for fixing the compensation.’*® 
Questions of law therein are generally ultimately 
determined by the courts.’”* It is doubtful whether 
they could be left entirely to non-judicial tribu- 
nals.127 With respect to federal takings, the cases 
refer to the necessity of judicial procedure for the 
determination of compensation.’** This need not 
take place in a “constitutional” court.??® In using 
the term “judicial,” the courts probably mean that 
neither Congress nor the executive may, ex parte, 
fix the compensation. Presumably a decision after 
hearing by a board on questions of fact would be 
sufficient.%° If due process required judicial review 
on questions of law in compensation cases, a strong 
analogy would be furnished for the adoption of the 
same rule in tax controversies."** 


Conclusion 


Taxes play a very important part in our govern- 
ment. They are high and in some years have been 
estimated to constitute about one-third of the annual 
national income.**? The important taxes, like the 
income and corporation tax, are still comparatively 

(Continued on page 374) 
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contract shall be interpreted adversely to the 

framer of the instrument in the event of any con- 
troversy between the parties, and this principle has 
been extended into the field of taxation to protect 
taxpayers from possible loose wording of taxing 
measures by construing any ambiguities that may 
arise adversely to the taxing authorities. 

The Revenue Act of 1936 contains a clause which 
is peculiar in that, any one reading it immediately 
grasps one of two conceptions of its meaning, where- 
after it is only with the greatest difficulty that the 
other becomes apparent to him. Whichever one is 
first comprehended seems to shut out from the under- 
standing any ready comprehension of the other. The 
difference is by no means merely an academic ques- 
tion, but has substantial practical importance, in 
that the interpretation chosen by the Commissioner 
and outlined as the one intended by the law works 
a relatively heavy penalty upon certain large classes 
of taxpayers. An analysis of this ambiguity is here 
offered, as it is quite possible that if the facts were 
properly presented to a court the onerous interpreta- 
tion offered by the Regulations as the official one 
would be thrown out in favor of that one which places 
a lesser burden upon the taxpayer. 

For the purpose of reference and distinction only, 
one of these interpretations will be referred to as 
originating in the law, the other as originating in the 
regulations. Reasons for this distinction will appear 
later in the discussion. In all comparisons, the inter- 
pretation of the law will be given first, that of the 
regulations second. 


if IS a principle of law that the terms of a 


Sec. 14(c)(1) of the 
Revenue Act of 1936 


HE CLAUSE in question is Section 14(c)(1) 
of the Revenue Act of 1936 which defines the 
specific credit to be allowed to corporations having 
an adjusted net income of less than $50,000 in deter- 
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The Specific Credit— 
An Ambiguity 


An analysis of the cryptic Section 14(c)(1) 
of the Revenue Act of 1936 from the 
standpoint of the Law and Regulations 


By ALEX ANDER B. MORRIS 


mining the surtax on undistributed profits. The 
language of the law is as follows: 

Sec. 14 (c) (1) Specific Credit. If the adjusted net in- 
come is less than $50,000 there shall be allowed a specific 
credit equal to the portion of the undistributed net income 


which is in excess of 10 per centum of the adjusted net 
income and not in excess of $5,C00. — 


This is a short and relatively simple statement 
dealing exclusively with quantitative relations be- 
tween clearly defined and readily determinable quan- 
tities. One would think that here was small chance 
for any confusion of meaning. 


Art. 14-3 of Regulations 94 


N EXPLANATION of this clause, the Commis- 

sioner, in Regulations 94 uses language which 
appears to have little relation to the language of the 
law, in that the quantities involved are so re-cast 
that the criteria, measures and limits referred to in 
the regulations are quite different from those men- 
tioned in the simple language of the law. The 
Regulations read as follows: 

Art. 14-3. This specific credit is an amount 
equal to the excess of $5,000 or the total undistributed net 


income, whichever is the lesser over 10% of the adjusted 
net income. 


Thus where the law states that the specific credit 
shall be “that portion of the undistributed net in- 
come,” the Regulations state that it shall be (that 
portion of) “the excess of $5,000 . . . .” Where 
the law seems to set a limit upon the specific credit 
at $5,000, the Regulations limit it to some compli 
cated fraction of $5,000. 


Difference in Interpretation Analyzed 


ESORTING to algebraic expression in order to 
analyze the differences between these two inter- 
pretations, we find that the one which most clearly 
follows the language, if not the intent, of the law 
is as follows: 


a cernnencnnte i > Sake 
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S = (U— 10@A) = $5,000 
in which S = specific credit 

U = undistributed net income 

A = adjusted net income 


= reads “is not greater than” 
That this represents the language of the law is evi- 
dent for the expression (U — 10%A) clearly repre- 
sents “that portion of the undistributed net income 


which is in excess of 10% of the adjusted net in- 
come” ; and this shall not be greater than $5,000. 


Using the same notation, the language of the regu- 
lations can be expressed thus: 


S = ($5,000 —10%A) = (U—10%A) 


Though dealing with the same basic quantities, 
these two expressions do not even look alike, and 
in fact yield quite divergent results. The differences 


between them can perhaps best be grasped by a 
diagram. 


THE LAW 


| Apysree NET INCOME 
10% 
| Unots xRieureo NET iNCOME 


' 
r+$5o00 >| 
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THE REGULATIONS 


| Aptusreo NET INCONE 
10% 
Un ditSTRiBUTED NET INCOME 


re—$ S000->SS PECIFIC CREbIT 





Now there is no equivocation in the language of 
the regulations. It can have one meaning and only 
one. The equivocation in the language of the law 
rests upon the incidence of the $5,000 limit. Does 
this $5,000 limit the specific credit? It would appear 
so from the manner of stating the other relations in 
the equation. Or does the $5,000 limit “that portion 
of the undistributed net income”? To arrive at this 
result requires the recasting of all the other relations 
very simply set forth in the statute. Had the fram- 
ers of the law intended that the specific credit should 
be determined as set forth in the regulations, there 
was open to them the use of some such unequivocal 
expression as that used in the regulations. That the 
framers did not make use of this or some similar 
phraseology, but, on the other hand did adopt a 
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wording very awkward for the expression of this 
idea, and as readily susceptible of a different inter- 
pretation, may be held to indicate that such was 
their considered intention, especially since, this be- 


ing a taxing act, the latter is more favorable to the 
taxpayer than the former. 


Surtax as Determined by 
Two Methods Compared 
Epp ge follows a table setting forth, algebraically, 


the amount of the. surtax T for all brackets, as 
determined in accordance with these two methods. 


BRACKET ForMULA FoR SurtTax T 
Limits Rate 
U—S % Per the Law Per the Regulations 
0 to 2A..... 7 Fe O7U T=.07U 


AA to 2A...:.. 12 T=.12U—.005A—$250 

2A to .4A.....17) T=.17U—.015A—$500 T=.17U—.005A—$500 
T=.22U—.035A—$750 T=.22U—.02A—$750 

re 27. T=.27U—.065A—$1,000 T=.27U—.045A—$1,000 


T=.12U—$250 


These two sets of expressions for the total amount 
of the surtax are alike except in respect to the co- 
efficients of A. The excess tax burden resulting from 
the Commissioner’s interpretation over the other in- 
creases as a function of the adjusted net income, an 
element which is not made subject to a tax of any 
kind by this title of the act or by any other. These 
differences, for the various brackets, are as follows: 


Difference in 


Bracket Amount of Surtax 
7% . .... No difference 
12% ........ 0.5% of adjusted net income 
17% ........ 1.0% of adjusted net income 
22% ........ 1.5% of adjusted net income 
27% ........ 2.0% of adjusted net income 


Ambiguity Might Warrant 
Test of Issue 


OW THIS whole matter refers only to corpo- 

rations having an adjusted net income not in 
excess of $50,000, so the difference in the total 
amount of surtax, as computed by one or the other 
of these methods cannot ever exceed $1,000 or 2% 
of the adjusted net income. However, $1,000 or even 
a small part of it is well worth saving if it represents 
an illegally collected tax. That this might be deter- 
mined to be an illegally collected difference seems 
possible not only from the existence of an ambiguity 
in the language of the law where no ambiguity 
need be, but also from the fact that the differ- 
ences are definite percentages of an element which is 
not made subject to a tax under this title of “Surtax 
on Undistributed Profits.” 


There seems to be sufficient merit in the consid- 
erations advanced herein to warrant a test of the 
issue. 
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The Shoptalkers 


K. PHILO,” said Oldtimer, “you’re the 
e scholar. What does nepotism mean? 

“T can tell you,” replied Philo, “but to do so 
smacks of the very paternalism we were deploring. 
The Kid used the word; if Blank doesn’t under- 
stand it, let him look it up in the dictionary.” 

“Aw, don’t be like that,” said the Kid. 
is fraternalism, not paternalism.” 

“Nepos,” said Philo, “is Latin for nephew. And 
rulers of old, and others right down to date, who 
give preference to their nephews, or other kinsmen, 
are performing acts of nepotism.” 

“All right now, Kid,” said Blank. 
story.” 

“Well, it simply amounts to this. My rich uncle 
has never given me his work. I wouldn’t mind if 
he came right out and said that he didn’t want me 
to know how much he had, or made, or lost. What 
galls me is that he blames it on his parnter, who, 
he alleges, would charge nepotism. Whereas I 
know that the partner would prefer to have me be- 
cause he knows he could chisel my fee to less than 
the other accountant’s on the grounds that it was 
in the family.” 

“Listen,” said Dash. “You’re better off without 
your uncle’s account. In the first place, relatives 
always want you to work for little or nothing. A 
more ungrateful lot I never met,” (a deep “amen” 
from Star brought several echoes) “and no matter 
how conscientious you are, outsiders will charge 
bias. It isn’t three months ago that a cousin-in-law 
of mine went into business for himself. We’ve 
never been particularly friendly, nor hostile. But 
he had the decency to want to let me open and 
audit his books. He went to the bank to get credit, 
in advance. The banker asked about his books. He 
told him his plans. The banker didn’t recognize my 
name.” 

“Naturally,” said the Kid. 

“Well,” retorted Dash, “I didn’t know his either, 
so that made it even. Then my cousin by marriage 
told him I was a cousin. And the banker ruled me 
out, sight unseen. I can’t blame the banker, but it 
is tough. Why would I be more likely to falsify for 
a distant kinsman than for anyone else?” ; 


“This 


“Go on with the 


LEWIS GLUICK, C.P.A.. SHOP TALKER 


Ewing Galloway, N. Y. 


“Blood is thicker than water,” said Oldtimer. “I 
know the man had no blood ties, but his wife or 
your wife or whoever it was made the connection, 
might bring pressure to bear in a crisis.” 

“Well,” said Law, “let me present the other side 
of the picture. I’m in favor of nepotism, if all you 
C. P. A.’s are like one I know. This man served his 
clerkship (pardon me, junior time) with a medium- 
sized firm, which had among its clients a corpo- 
ration of which this man’s uncle is president. I’ve 
been the lawyer for the outfit since I drew its char- 
ter in 1913, and it’s never had but the one presi- 
dent. He is not however a controlling stockholder. 
What’s more, the directors, or most of them, di- 
rect. Well, in 1927 the accounting firm dissolved. 
The young man had been certified and in practices 
for himself for over a year and he had once been 
sent out on the audit of his uncle’s company. So the 
uncle, very kindly introduced him to the directors, 
and he got the job. That was where I met him. 
Well, to this day I’ve never met a better auditor. 
And right at the start he proved his mettle. His 
uncle had overdrawn his salary account. Not much, 
and nothing new. The auditor put it on his state- 
ment as ‘Advances to officers’ and what’s more, put 
it down among deferred charges, not current. Well, 
the old uncle was fit to be tied. He wanted it where 
it had always been before, concealed in ‘Accounts 
Receivable.’ ” 

“He threatened the nephew with the loss of his 
job as auditor. The young fellow then became 
downright stubborn. He was right, and he knew it. 
He dared the uncle to recommend a change of audi- 
tors, and tell the truth as to reasons. Then he came 
to me and told the whole story. I told him that I 
wasn’t a director, but I’d back him as much as I 
could. The uncle got the treasurer lined up on his 
side. It looked like a battle royal. It wasn’t. The 
auditor submitted his report unchanged, and at the 
annual meeting, which of course I had to attend, 
the treasurer read it. The advances to officers 
passed unchallenged. But the president’s conscience 
must have troubled him. He it was who got up 
and made excuses for his overdrawn condition. And 
then I managed tactfully to get in, but off the rec- 
ord, that this nephew had revealed something the 
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old firm had not. Well, those other stockholders 
and directors wouldn’t change auditors, not if they 
could get Oldtimer to work for nothing. They 
realize that just because the president is the uncle, 
the auditor is afraid of charges of nepotism, and 
will go out of his way to be super careful; so 
straight he’ll lean backwards.” 

“Thanks,” said Oldtimer. “It’s a good story. I 
think that most members of our profession would 
have acted the same way. But as usual, the eleven 
must suffer for the sins of one Judas. And there is 
a far more serious result. Revenue agents, Ess Ee 
See examiners, and other authorities are horribly 
suspicious of kinsmen’s signatures on returns and 
reports; the reason being quite clear. Politicians 
have always managed to get their families on the 
government payroll; and in recent years it’s become 
much worse. Naturally the examiners and others, 
if not the beneficiaries of nepotism themselves, see 
it all around them; see its baneful effects, with 
incompetents holding down the best-paid jobs, and 
so forth; and so look askance at outsiders, rugged 
individualists, who happen to be kin to the taxpayer 
or petitioner.” 

“Well,” said the kid, “if this sort of thing keeps 
up, and the country goes to pot, we'll all have to 
seek aid from our uncles. Either Uncle Sam will 


have to put us on relief, or the uncles back of the 
three balls.” 


Taxes 


HE facts in the Crowley case (374 CCH {§ 9230) 
are of particular interest to Detroiters. But as 
an example of the way times change, it is of uni- 
versal interest. One Emery was enjoined from de- 
claring large dividends on stock of a corporation 
he managed in 1925. Today, under the Revenue Act 
of 1936 managers would be taken to task for failing 
to declare large dividends. As John T. Madden is 
so fond of saying, “In 1932 a man with a flask of 
whisky in one pocket and a gold coin in another 
was guilty of one crime. In 1934 and since then he 
is still guilty of one crime. But exactly in reverse.” 
Was it Kipling who said “Old soldiers, never die, 
they merely pass away.” We wonder if the Lawrel- 
ton case (374 CCH {9231 won’t need ultimate 
killing by the Supreme Court. The Ninth Circuit 
Court case concerns a debt incurred in 1910, de- 
faulted in 1913, and not claimed as bad until 1929. 
Talk about a cat’s nine lives! 


If you should happen to win a sweepstakes prize, 
read 35 BTA Nos. 107 and 108 (374 CCH {7117 
and 7118) before filing a return. Better still, don’t 
gamble. See the five-man dissent in the case of 
Winmill (No. 104) if you’ve had stock gains or 
losses. (374 CCH § 7115). On April 19, we heard 
a young Ph. D. named Corlis Lamont talk about 
the current politico-economic situation. Among 
other things he predicted a new depression not very 
far away. Well, when it comes, read the National 
Bank of Skowhegan, 35 BTA No. 116 (374 CCH 
{ 7126) and learn how a bank may protect itself and 
get a tax deduction too. Some man named Wobber 
made a profitable mistake in 1930. See 35 BTA No. 
118 (374 CCH { 7122): 
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United Press reported from Washington on May 
first a B. T. A. case involving Walter P. Chrysler, 
while the Associated Press on the same day reported 
one involving a Pfeiffer family. The amount in- 
volved in the latter case is over five million dollars 
(1932 dollars too); while the better known Auto 
tycoon is in for only $27,000. 

The N. Y. Society of Accountants held its 37th 
annual dinner at the Hotel McAlpin on April 27. 
This organization is for accountants whether or not 
in public practice, and with or without certificates. 
We have attended many of its meetings; and been 
guest speaker at two. There is a spirit of fra- 
ternity in this outfit that many of the larger outfits 
would do well to emulate. Harold Dudley Greely, 
than whom there is no greater authority on inheri- 
tance taxes (at least in New York) made his 28th 
annual address to this society on May 28. 


The NEW YORKER, weekly magazine, had an 
article about C. P. A.’s and the examinations they 
must take in its April 17, issue. And it brought from 
a lawyer an interesting story. This man had just won 
a nice tax case down in Washington, in which pat- 
ent amortization was the chief issue. As part of his 
material in preparing the case he had reports from 
the client’s auditors, going back some years. Now 
go on with the story: 

“The first man had been engaged to make a general audit, 
with particular reference to the patents. Satisfactory work 
would be rewarded with a regular periodic audit. In his 
report he talked about ‘depletion of patent’! That man is 
probably still wondering why the client got another ac- 
countant. What I wonder is how he ever got through the 
examinations in the first place. I'll bet he doesn’t attend 
any professional meetings, saying that he has no more to 
learn once he passed these very difficult tests.” 

Heck, Mr. Law! We'll bet he doesn’t even belong 
to the society that holds the meetings. 

*. * 

R. J. PRYSE GOODWIN of New Rochelle, 

N. Y. (but a Britisher by birth, as you realize 
the moment he speaks) has a lot of delightful 
stories to tell. It is his idea that the bookkeeper 
and accountant are members of the same family. 
3y no other reasoning can he explain the dis- 
courtesy or indifference, if not outright hostility, 
with which one treats the other. He recites many 
examples of accountants who dismissed finely kept 
records with a brief reference; but expanded on 
mistakes. He says much of his own success is due 
to praising as much as possible; and almost apolo- 
gizing for finding mistakes. 

We agree 100% that auditors should be polite and 
instructive to bookkeepers; and never put on the 
high hat. But we think the big majority of book- 
keepers we have met would not be hurt by co- 
operating a little more with accountants. Our own 
pet peeve is clients who begrudge a fee, even a 
modest one; who regard accountants as necessary 
evils; who take for granted all kinds of hard work; 
turn to the accountant for all kinds of queer services 
(see December, 1936, issue) and expect to get them 
gratis. Rarely do we get a letter of praise accompa- 
nying a check. We took the matter up with plenty 
of shoptalkers and they agree, almost unanimously. 
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Accountancy in Literature 


NEW novel, published by Lippencott, has a 

chapter towards the end that is professionally 
interesting. Well worked into the plot, the financial 
statement of the department store for which the 
“hero” is working, is analyzed. And just because 
it is an amateur job, and gives the layman’s angle, 
it is important. Oh yes, we almost forgot. The 
book is entitled, The Gods Arrive and the author is 
Grant Lewi. See also pages 618 and 619 of the 
Pulitzer Prize Winner, Gone With The Wind. 


“T Can Get It for You Wholesale” 


HIS new movie reminded me of a bit of shop- 

talk I’ve been meaning to write ever since 
your paragraph about undertakers in the March 
Shop (P. 147),” writes this constant reader. “My 
partner and I have only one garment or household 
furniture house in our clientele, and our friends 
know that asking us to get things wholesale for 
them is rarely, if ever, of any practical value. But 
we do get a lot of fun out of new acquaintances 
who ask us for such favors. We merely tell them 
the truth. No clothes; no liquor; no furniture, or 
jewelry. But—we have doctors, dentists, a clinic, 
two churches, three undertakers, a florist; and— 
this is the big laugh—a tombstone maker.” 


Accountants as Diagnosticians! 


EREWITH is a human-interest contribution of 
rare value. 

About two months ago I was called in to make 
up a tax return for a new client. “My old book- 
keeper has always done it,” said he, “but the new 
laws seem to confuse him.” Well, they confuse ac- 
countants too, but we made up the return without 
difficulty. A few weeks later the client called us in 
again. “Something wrong with the books, better 
make a good audit!” So I started. That night the 
old bookkeeper went home and collapsed ; a nervous 
and physical wreck. Doctors report that he may 
live several years, now that he is out of immediate 
danger. But he’ll never work again. Now what 
caused the collapse? From the angle of etiology or 
pathology, or whatever the medics call it, I don’t 
know. The immediate cause I do know. “The audi- 
tors have landed and have the situation well in 
hand.” The old fellow had been ailing for months; 
more than he admitted; and far more than he real- 
ized himself. But he was a faithful old soul; in 
complete charge of the books; loyal to extremes; 
his present boss inherited him from his (the boss’s) 
father. It was the old fellow’s idea to have an audit. 
And once he saw me take charge, he collapsed; 
as a mother who has nursed a child through a 
dangerous illness will fold up when the physician 
says: “The crisis is past; the child will live.” Or 
as I have seen mariners go almost hysterical when 
a long vigil through dangerous waters was over and 
the ship safe at her moorings. 

I’ve been hard at the audit for weeks now. It 
is years since I have seen a set of books quite 
as messed up as these. No use describing all the 
symptoms. Suffice it that the bank balance had been 
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out for four months. But the books tell a clear 
story. A story of progressive deterioration in the 
mind, or body, or both, of the man who kept them. 
Two years back they are models. Then errors creep 
in more frequently than they should (no books are 
free from error, no matter who keeps them) and 
are corrected. Then they aren’t corrected. Finally 
ledgers get out of balance and stay that way. The 
man worries about his bad work, but grimly goes 
ahead, always expecting to catch up, correct his 
mistakes, and be balanced up to date. But it’s a 
vicious circle. The worry engenders more mistakes. 
Finally the cash does not balance. A relatively 
simple tax return becomes a Frankenstein monster. 
And then business takes a spurt. Let alone going 
back to catch up, he can’t even keep up with the 
daily original entries. “Send for an auditor,” says 
“old faithful.” 

Now just suppose that the boss, now my client, 
had had a regular audit made every month. It 
would not have cost him nearly as much as he now 
must pay for my services in one big fee. A few 
calls at a doctor’s office, at $3 per, will sometimes 
avoid a surgeon’s fee of $300. Or if the fee is the 
same, the hospital costs are lower, because the time 
in bed is shorter. I would have detected the deterio- 
ration long ago. The old man might have been 
given a long vacation; or retired completely; or a 
competent young assistant hired to relieve him. His 
knowledge of the business was really valuable; he’s 
being badly missed. His collapse would probably 
not have occurred. 

Take another case. An elderly accountant re- 
tired from public practice some years ago. But total 
inaction was impossible for a man only 65 who had 
worked all his life. So he continued to care for the 
books of a small corporation owned by a brother- 
in-law. A few hours a month “kept his hand in.” 
A few months ago he had what laymen call a stroke. 
If I have it right, the doctor called it a cerebral 
hemorrhage. He’s still alive, though not able to do 
anything but rest. But the brother-in-law’s books 
had to be kept just the same. So the old account- 
ant’s wife called me in. “You know,” said she, 
“what caused this stroke was that he couldn’t bal- 
ance the property ledger. He worried and worried 
about it, and finally he dropped.” But the good 
woman had “the cart before the horse.” There isn’t 
an accountant alive who doesn’t frequently have 
trouble about striking a balance; or who is so com- 
pletely master of his mind that he does not worry. 
But when a veteran accountant can’t find his error 
after several days, then it’s time for his family to 
worry, and get a doctor. It was the pressure on his 
brain that caused the mistake in the first place. Not 
the other way around. 

I’ve had other contacts like that. So have my 
brother accountants. But I think this is enough. 
When a doctor has a man come to him (if he 
doesn’t come of course the doctor is helpless) and 
business troubles seem to be part of the ailment, 
the physician should ask him who is his accountant. 
If he has one, let the doctor get in touch with him. 
If not, let him prescribe one. He may get a lot ot 
help towards the diagnosis that must precede @ 
cure. 
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TAXATION 


22 Iowa Law Review, January, 1937, 
p. 181-388 


The January, 1937, issue of the lowa Law 
Review is unique in that it is devoted to 
a symposium on state income taxation. In 
a foreword by Roswell Magill, Under 
Secretary of the Treasury, it is pointed out 
that the income tax is a relatively new- 
comer in the American field of taxation, 
and that consequently state income tax 
decisions are few. The income tax has a 
future before it and hence may be expected 
to result in increasing litigation. The 
articles in the symposium number of the 
Iowa Law Review, which is priced at one 
dollar and a half, are detailed studies of 
important current problems. In the words 
of Roswell Magill: “Jurisdiction to tax, 
a matter of most immediate concern, in 
the light of Senior v. Braden, is fully dis- 
cussed by two authors. The fairness and 
efficiency of the administration of the tax 
has at least vital importance to its success. 
We are too little informed in this country 
about the details of the experience of other 
countries in legal problems common to all; 
studies of foreign concepts of income, and 
of foreign tax systems are especially useful 
to legislators and to students of taxation. 
The possibilities of taxing gross income, 
and the problems raised by the statutory 
exemption and deduction provisions are 
parallel studies. The computation of net 
income in a complex business is trouble- 
some and expensive to the taxpayer and to 
the administrator, and the latter, at least, 
is considering the gross income as a pos- 
sible way out.” 

The articles comprising the symposium 
and digested herein are entitled as follows: 


Gross Income and Deductions Under State 
Income Tax Laws. 


Constitutional Limitations on Progressive 
Taxation of Gross Income. 


State Taxation of Trust Income. 
State Jurisdiction to Tax Income. 


Administration of the Personal Income 
ax Law in New York State. 


The Concept of Taxable Income in German 
aw. 


A SYMPOSIUM ON STATE INCOME! GROSS INCOME AND DEDUCTIONS 


TT 


UNDER STATE INCOME TAX LAWS 
Ralph R. Neuhoff, Member of the 


St. Louis Bar 


22 Iowa Law Review, January, 1937, 
p. 185-245 


The states have been influenced—prob- 
ably excessively so—by Federal income 
tax laws, and variations which would prove 
puzzling are explained by reference to 
Federal legislation since repealed. While 
states have been quick to copy Federal 
provisions in the first instance, they have 
not all kept pace with changes in the Fed- 
eral laws, with the result that the reference 
to Federal precedent has not brought about 
uniformity, but rather confusion in many 
particulars. 


The money paid by an insurance com- 
pany on a policy of life insurance upon the 
death of the insured has been regularly 
exempted from taxation as income. This 
exclusion has probably been motivated by 
consideration of public policy and exped- 
iency. The Federal Revenue Act of 1913 
set no limitation on beneficiaries who could 
enjoy such exemption. The Act of 1916, 
however, did limit exemption to “The pro- 
ceeds of life insurance policies paid to 
individual beneficiaries upon the death of 
the insured.” The Federal government 
abandoned the restriction beginning with 
the Revenue Act of 1921. Some states, fol- 
lowing the present Federal practice, make 
no express limitation as to the class of 
beneficiaries. Others limit the exemption 
to payments to “individual beneficiaries.” 
Still others follow the Federal Revenue 
Act of 1918 and exempt also payments 
to the estate of the insured. Although the 
income tax laws of the states do not gen- 
erally express the exception from exemp- 
tion in cases of a transfer for a valuable 
consideration, which the Federal law now 
does, the Federal practice is being followed 
by the states and such proceeds are taxed 
to the extent of gain over consideration 
paid plus premiums and expenses paid. 


In the Revenue Act of 1926, the Federal 
exemption regarding the return from in- 
surance premiums, annuities, etc., was 
changed to read as follows: 

Amounts received (other than amounts paid by 
reason of the death of the insured and interest pay- 
ments on such amounts) under a life insurance, 


endowment, or annuity contract, but if such amounts 
(when added to amounts received before the tax- 
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able years under such contract) exceed the aggre- 
gate premiums or consideration paid (whether or 
not paid during the taxable year) then the excess 
shall be included in gross income. 


It was found under the foregoing law 
that the Federal forms worked an inequi- 
table result because a purchaser of an 
annuity was not required to return any 
income until he had all of his money back, 
although the payments were intended to 
include a component representing interest 
on the unexhausted portion of the fund. 
Accordingly, the Federal law was amended 
in the Revenue Act of 1934 to accomplish 
the inclusion in taxable income of three 
per cent of the aggregate premiums or 
consideration paid for the annuity even 
before the payments to the annuitant have 
equalled the total consideration paid for 
the annuity. This more scientific provision 
has been adopted by a number of states, 
substantially or exactly as it appears in 
the Federal law. 

The Federal Revenue Act of 1936 provides: 

The term “gross income” does not include the 


following items, which shall be exempt from taxa- 
tion under this chapter . . . 

(3) the value of property acquired by gift, be- 
quest, devise, or inheritance (but the income from 
such property shall be included in gross income.) 


This exemption is found in substantially 
these words in 2lmost all of the state in- 
come tax laws. Where the state has a 
gross income rather than a net income tax 
the approach may be different, but the 
result is believed to be the same. 


It might be thought that an exemption 
which was necessitated by the Constitution 
of the United States would be uniform in 
the various state income tax laws, but this 
is not the case. A typical form of this 
exemption is as follows: “Interest upon 
the obligations of the United States or its 
possessions.” There are, however, many 
variations of this exemption. Some states 
fail to mention this exemption. The failure 
to mention the exemption and the refer- 
ence to Federal law for the determination 
of the extent of the exemption both have 
the merit of keeping the state constantly 
in a position to take advantage of any 
future Federal legislation waiving the ex- 
emption. On the other hand, the method 
of exempting merely what the state is dis- 
enabled to tax, without stating what interest 
is thereby exempted, has one disadvantage 
that should condemn it. Taxpayers are 
not usually constitutional lawyers and 
should not be compelled to consult con- 















































































































































































































































































































































































stitutional lawyers merely to find out what 
is intended to be taxed. 


There are two probable explanations for 
exempting interest upon obligations of the 
taxing state, in a state income tax law. 
The first is a matter of public policy to 
improve the public’s acceptance of the 
state’s bonds. The second possible reason 
is that in copying the Federal income tax 
more or less lavishly, this exemption was 
copied also, notwithstanding the fact that 
the constitutional inhibition against Fed- 
eral taxation of state instrumetnalities does 
not apply to state taxation of state instru- 
mentalities. In comparatively few states 
is interest on state obligations not ex- 
empted by the statute. Presumably there 
is no implied exemption, especially as to 
obligations issued after the enactment of 
the income tax law. 

The treatment of amounts paid as com- 
pensation by the United States to its em- 
ployees and officers is analogous to that 
of interest paid by the United States. Some 
states express the classes intended to be 
exempted. Among the states which men- 
tion specifically the compensation which is 
exempted there are some variations. Among 
the states which exempt compensation paid 
by the United States where taxation there- 
of would be unconstitutional, it is made 



















































































































































































governmental function is intended to be 
included in the exemption. 


Just as the Federal government taxes 
the income of its own employees, so com- 
pensation paid by the taxing state is, in 
general, not exempt. A few states mention 
certain items of war service compensation 
as a special class of exempt income. Most 
states expressly or impliedly indicate that 
the war service compensation will be paid 
“by the United States,” and this is no 
doubt the usual case. Exemption of 

































































Amounts received, through accident or health in- 
surance or under workmen’s compensation acts, as 
compensation for personal injuries or sickness plus 
the amount of any damages received whether by 
suit or agreement on account of such injuries or 
sickness, 












































has been a part of the Federal income tax 
since the Act of 1918. It has been gen- 
erally adopted by the states, either exactly 
or with inconsequential variations. 


Some states make special deductions for 
the amount received from the United States 
or the taxing state by way of pension, 
family allotment, or other similar allow- 
ance. The Federal Treasury ruled that 
rental or benefit payments made to pro- 
ducers by the Secretary of Agriculture 
under the Agricultural Adjustment Act for 
reduction in acreage or production were 
taxable for Federal income tax. The 
Treasury has also ruled that the payments 
now being made under the Soil Conserva- 
tion and Domestic Allotment Act are sub- 
ject to Federal income taxation. 


All states except Minnesota apparently 
ignore wages deducted under a plan of 
unemployment insurance. The various 
state regulations ordinarily mention alimony 
as excluded from income. It is believed 
that alimony is never taxed as income. 


“The rental value of a dwelling-house 
and appurtenances thereof furnished to a 
minister of the gospel as part of his com- 
pensation” is deducted from income in 
many states and in the Federal Revenue 
Act of 1936. There is no reason why 
such values cannot be taxed, exemption 
being merely a matter of policy. 


















































































































































































































































plain that only performance of an essential | 


THE TAX MAGAZINE 


While Minnesota is perhaps the only 
state to expressly exempt from income 
“the value of food and goods produced by 
the taxpayer and consumed or used by 
his immediate family,” the general practice 
among the other states and under the Fed- 
eral law is consistent with this principle. 
Before the recent case of Koshland v. 
Helvering, 298 U. S. 441, under the Federal 
Revenue Act of 1926 and 1928 it was 
thought that a stock dividend was easily 
distinguishable. Now it is in many in- 
stances anybody’s guess whether the dis- 
tribution is or is not an exempt stock 
dividend under the Federal law. At present 
the Federal Income Tax Law exempts the 
distributions in stock of the distributing 
corporation only to the extent that they 
“do not constitute income under the Six- 
teenth Amendment to the Constitution. 
This shift of Federal interpretation puts 
the states in a difficult spot. Most of them, 
although not under the same compulsion 
as the Federal government which must 
carefully refrain from taxing capital along 
with income, did follow what was then 
the Federal practice and exempted all stock 
dividends. The question now arises as to 
whether all stock dividends are exempted 
or only those that are not “income.” On 
principle it would seem that all are exempt. 
States whose laws do not mention stock 
dividends find themselves in a better posi- 
tion because they can now trim their sails 
according to the new interpretative wind. 


Certain of the Federal Revenue Acts 
refrained from taxing, as income, dividends 
declared out of earnings accumulated prior 
to March 1, 1913. This was not a necessary 
exemption for the Federal government even 
under the Sixteenth Amendment. Every 
practical consideration would have indi- 
cated that every dividend received by a 
stockholder of a corporation should be 
equally subject to state income taxation 
regardless of metaphysical discussions as 
to when the profits of the corporation, paid 
out in the particular dividend, were earned 
by the corporation. But while most of the 
states did recognize this, a number of 
jurisdictions adopted base dates significant 
only to the particular states. 


Alabama, evidently copying the language 
of the Federal Revenue Act of 1918, allows 
a deduction for 

All ordinary and necessary expenses paid or in- 
curred during the taxable year in carrying on any 
trade or business, including a reasonable allowance 
for salaries or other compensation for personal serv- 
ices actually rendered, and including rental and 
other payments required to be made as a condition 
to the continued use or possession for the purpose 
of trade or business of property to which the tax- 
payer has not taken or is not taking title, or in 
which he has no equity. 

There are many variations on this form, 
ranging from the use of the first nineteen 
words only, as in Mississippi, to the use 
of the same form which appears in the 
Federal Revenue Act of 1936. The ruling 
that expenses of transportation between 
the home and place of business are not 
deductible is found in the regulations of 
the states as well as in the Federal regu- 
lations. Some states allow a deduction for 
bona fide expenses if either “ordinary” 
“necessary.” 

The Delaware law gives the general state 
provision on interest: 

Interest paid or accrued by the taxable within 


the income year on his indebtedness, except  in- 
terest on indebtedness incurred or continued to 





purchase or carry securities, the interest on which 
'is exempt from tax under this Act. 


The present Federal law is substantiaily 
like that of Delaware, but allows 
on indebtedness incurred or continued to 
purchase or carry obligations of the United 
States issued after September 24, 1917. 
Many states do not have the limitation 
with reference to indebtedness connected 
with tax-free income. 
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interest 


The treatment of taxes as a deduction 


in the various states reveals little consist- 
ency. Federal income taxes are in general 
allowed, corporations usually being treated 
on the same basis as individuals. 
narily, no special mention is made of excess 
profits taxes, so presumably they also are 
deductible as a special class of income 
taxes. 
are not usually allowed. In general, prop- 
erty taxes are a deduction. 
estate or inheritance taxes were allowed 
by the Federal Revenue Acts. 
with 1934 the deduction has been dis- 
allowed. This change in Federal law has 
spread the provisions of the states, some 
following the earlier Federal law and some 
the later. 
being the only state which does not exclude 
special benefit assessments from the list of 
deductible taxes. 


Ordi- 


Income taxes of the taxing state 
Formerly 


Jeginning 


Alabama has the distinction of 


All the states provide for deduction of 


losses sustained during the taxable year. 
Several states clearly limit losses in trade 
or business to those connected with trans- 
actions within the state. 
low wagering losses to the extent only of 
gains from similar transactions; 
not allow wagering losses at all. 


Some states al- 


others do 

In some 
states losses on sale of capital assets are 
allowed in full as in the case of other 


losses; in others they are allowed, but only 


to the extent of gains; in some they are 


not allowed at all. 


In the Revenue Act of 1921, an amend- 
ment was made which provided that no 
gain or loss should be recognized 

When any such property held for investment or 
for productive use in trade or business (not includ- 


ing stock-in-trade or other property held primarily 


for sale) is cnchenged for property of a like kind 
or use . 


This example has been followed widely by 
the states. The provisions of the Federal 
law with respect to involuntary conversion 
of property and replacement under super- 
vision in lieu of reporting a gain or loss, 
have been followed by the states. The 
states vary not only as to the basis for 
calculation of loss, but also on the date 
to be taken as basic. It would seem that 
use of a single basic date for losses is con- 
stitutional in the case of a state because 
there is no necessity of allowing losses at 
all in a state income tax. The only question 
would be whether the classification is rea- 
sonable. Most states follow the Federal 


government in allowing deductions for bad 
debts. 


Some states have no basic date for cal- 
culating depreciation or depletion. Most 
of the states specifically include obsoles- 
ence, i. e., loss of value due to economic 
ee ei which will result in physical 
property being abandoned prior to the end 
of its normal useful life. The Federal 
method allocating depreciation between the 
beneficiary and the trust has been widely 
copied by the states. 


A number of states limit deductible con- 
tributions to those made to charities within 
the taxing state. Much variation is found 
in the enumeration of the permissible donees. 
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Some variety is found in the permissible 
percentage allowed by the states. 


The great variation which exists among 
the income tax laws of the states has no 
proper reason for existence. It is due to 
copying the Federal acts in various stages 
of development, and to inadvertence, rather 
than to legitimate local preference. The 
fact that a Federal statute was copied by 
a state has the unfortunate effect of adopt- 
ing Federal rulings applicable to that 
wording. The state legislatures have not 
in general kept up with the changes in the 
Federal laws, and this has forced on the 
states an adverse selection of unhappy rul- 
ings. Two courses seem open to the states. 
The first is to make “net income” under 
the state statute coincide as far as possible 
with “net income” under the Federal Rev- 
enue Act. The alternative course is to 
arrive, by concerted action among the more 
influential of the states, at a statute which 
would be suitable to state conditions and 
capable of adequate administration by the 
relatively limited staff available to a state. 


CONSTITUTIONAL LIMITATIONS 
ON PROGRESSIVE TAXATION 
OF GROSS INCOME 


Robert C. Brown, Professor of Law, 
University of Indiana 





22 Iowa Law Review, January, 1937, 
p. 246-267 


3asic in the future of income taxation 
by the states is the question of the con- 
stitutional validity of a state tax upon gross 
income at progressive rates. The principle 
problem which will arise in connection with 
state constitutional restrictions is the so- 
called “equality and uniformity” clause in 
state constitutions. Inasmuch as this clause 
is generally held to apply only to property 
taxes, the fundamental problem of consid- 
eration here is simply as to whether an 
income tax is a property tax. There is 
considerable authority so holding. The 
Supreme Court at times still seems to ad- 
here to this view, although there are other 
decisions which it is impossible to reconcile 
with this theory. A number of states have 
maintained this position with consistency. 
It is evident that these states cannot have 
an income tax at progressive rates, whether 
it be based upon gross or net income; such 
a tax would violate the uniformity and 
equality clauses of their state constitutions. 
Such a state, if it desires an effective in- 
come tax, must follow the example of the 
Federal government and amend its con- 
stitution so as expressly to provide for 
an income tax at graduated rates, as Massa- 
chusetts and some other states have done. 


With the majority of states which have 
now reached the conclusion that an income 
tax is not a property tax, the equality and 
uniformity clauses are presumably not ap- 
plicable. The main problem as to the 
validity of a state gross income tax at 
graduated rates in such jurisdictions, there- 
lore, would seem to be its consistency 
with the provisions of the Federal Con- 
Stitution. While the validity of progressive 
gross income taxation by the states will 
depend primarily upon the interpretation 
of the Fourteenth Amendment, considera- 
tion must also be given to the effect of 
the Commerce Clause. There is now no 
doubt of the invalidity of a state tax upon 
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gross income derived from foreign or in- 
terstate commerce. The only exception is 
in the case where a gross income tax is 
laid in lieu of one upon the property of 
a carrier; in such case the impost is essen- 
tially a property tax. If a state gross in- 
come tax at a uniform rate upon income 
from interstate or foreign commerce is 
unconstitutional as burdening that com- 
merce, a gross income tax at progressive 
rates must as clearly be unconstitutional. 


More significant to the controlling ques- 
tion of the constitutional validity of state 
gross income taxation at graduated rates 
is the Fourteenth Amendment. Progressive 
and even retroactive excise and income 
taxation have been sustained under the 
due process clauses, though undoubtedly 
there must be some limit. Clearly the 
problem of the validity of a progressive 
state tax on gross income is primarily one 
of the meaning of the equal protection 
clause. While the equal protection clause 
is undoubtedly a limitation on the state 
taxing power, it has never been regarded 
as requiring absolute uniformity. Accord- 
ingly, a progressive state tax on gross in- 
come is not a denial of the equal protection 
clause of the Federal Constitution unless 
the Supreme Court considers that the 
progressive feature is so seriously discrim- 
inatory as to be unjustifiable. It is there- 
fore necessary to determine the difference 
between a net income tax and a gross in- 
come tax. 


Preliminary to distinguishing between a 
net income tax and a gross income tax, 








it is necessary to distinguish between in- 
come taxes, whether gross or not, and 
other types of taxes. Even the distinction 
between a true income tax and a tax on 
property measured by income is difficult 
to draw. It would seem that the only real- 
istic solution is to say that a tax measured 
by income, even from property is still an 
income tax except where it is in lieu of an 
ordinary tax upon the property. Another 
problem as to the distinction between in- 
come and other sorts of taxes is raised 
by the so-called “occupation taxes.” In 
several cases, taxes measured by gross in- 
come have been regarded as occupation 
taxes. However, the chief point of all this 
is that such a tax is an excise rather than 
a property tax. Since excise taxes may be 
imposed at a graduated rate, it seems im- 
material, so far as the present question is 
concerned, whether the gross income tax 
is regarded as a true income tax or as an 
excise. Another denomination of taxes 
which appears in the statute books and 
the cases is the so-called “gross receipts 
tax,” at times called an occupation tax, and 
at other times not separately classified. 
The real problem is whether there is any 
distinction other than verbal between a 
gross receipts tax and a gross income tax. 
It is submitted that there is no distinction. 


Another important classification of taxes 
in this general nature is the sales tax. Such 
exactions are not regarded as_ identical 
with gross income taxes. Quite different is 
the situation with respect to taxes on gross 
earnings or profits. These may very prob- 
ably be regarded as income taxes, but 
they are certainly dissimilar from gross in- 
come taxes. If the distinction between 
income and other taxes is troublesome, 
the problem of differentiating a net income 
tax from a gross income tax is far more 
so. To date the Federal government has 
not purported to impose anything save a 
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net income tax, yet in fact Federal taxes 
have been imposed which go a long way 
toward constituting taxes on gross income 
or even on capital. For example, the 
original Corporation Excise Tax of 1909, 
which was essentially a net income tax, 
declined to permit the deduction by mining 
corporations of the depletion of their ore 
lands. It is clear that such a tax is partly 
a gross income tax. It seems to follow 
either that the Federal income tax is in 
part based upon gross income, as the 
Supreme Court indicates it can be, or else 
that the alleged distinction between gross 
income and net income has no real practical 
significance. 


Some state courts have shown a similar 
inability to distinguish sharply between net 
and gross income taxes. Yet the distinc- 
tion which the Federal courts have made 
with respect to interstate and foreign com- 
merce is reflected by some of the state 
decisions. This distinction seems to be 
whether the law permits the deduction of 
the cost of goods sold or similar direct 
costs of the business. If such a deduction 
is allowed, the tax is usually treated as 
one on net income, even though the ordi- 
nary overhead expenses are not permitted 
to be deducted. If such deduction is not 
allowed, it is treated as a gross income 
tax. Net income taxes have frequently 
been imposed at graduated rates, and it is 
settled that such a tax is constitutional, 
at least if any income tax is. 


Assuming that a gross income tax is an 
excise tax, the problem arises as to whether 
excise taxes can be imposed at graduated 
rates. The answer would appear to be in 
the affirmative. The most conspicuous 
recent example of this is the chain store 
tax, where steeply graduated rates have 
been sustained. In the case of Clark v. 
Titusville, 184 U. S. 329, the Court upheld 
a municipal license tax on merchants at 
rates graduated according to the amount 
of gross sales. This decision seems a direct 
precedent for the rule that a state may 
impose a gross income tax at reasonably 
graduated rates. This idea, however, ap- 
pears to have received its death blow in 
the recent decision of Stewart Dry Goods 
Co. v. Lewis, 294 U. S. 550. Here the prob- 
lem was as to the constitutionality of a 
Kentucky tax measured by gross sales. 
The rate varied from one-half of one per 
cent to one per cent on gross sales. The 
Court held the statute unconstitutional as 
violating the equal protection clause of the 
Constitution. An entire page of the official 
report is given to the attempt to distinguish 
Clark v. Titusville. Apparently the only 
difference the Court can find is that in 
the ordinance approved in the Clark case 
the graduation was expressed in dollars, 
whereas the Kentucky statute invalidated 
in the Lewis case computed the graduated 
rates of taxes on a percentage basis. The 
doctrine of the Stewart case was confirmed 
by the more recent decision of Valentine 
v. Great Atlantic and Pacific Tea Co., 57 
S. Ct. 56, where the Court in a per curiam 
decision affirmed a decree of a district court 
in Towa invalidating in part a tax statute 
of that state. Since this Iowa gross receipts 
tax was confined to receipts from stores, 
it, like the Kentucky tax, constitutes only 
a gross sales tax; but this in itself gives 
further evidence that neither legislatures 
nor courts have found any very definite 
distinction between gross sales taxes, re- 
ceipts taxes, and gross income taxes. The 
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case demonstrates the present position of 
the Supreme Court to be that a state tax 
based upon gross income cannot consti- 
tutionally be imposed at progressive rates, 
no matter how conservative the schedule 
of graduation. While this appears to be 
the law, the attitude of the Court seems 
unreasonable and unsound, for on principle 
it is difficult to see wherein a gross income 
tax at reasonably graduated rates violates 
the equal protection concept of the Federal 
Constitution. 


STATE TAXATION OF TRUST 
INCOME 


Roger John Traynor, Professor of Law, 
University of California 


22 Iowa Law Review, January, 1937, 
p. 268-291 


Trusts have long constituted a major 
problem in inheritance, estate, and Federal 
income taxation, but they seem destined 
to raise even more perplexing problems in 
the rapidly developing field of state in- 
come taxation. The difficulty lies in deter- 
mining where the income should be taxed 
when the trust itself involves the juris- 
diction of several states, and how far the 
exercise of jurisdiction should be adapted 
to considerations of policy. There is not 
only great variation among the states as 
to policy, however, but much uncertainty 
with regard to the more immediate prob- 
lem of jurisdiction. Shaffer v. Carter, 252 
U. S. 37, upholding the jurisdiction of the 
state to tax a non-resident’s income from 
local property and business, and Lawrence 
v. State Tax Commission, 286 U. S. 276, 
upholding the jurisdiction of a state to 
tax a resident’s income from activities in 
another state, might normally stand for 
parallel and not alternative propositions. 
Under both rules the state of the income’s 
origin and the state of the recipient’s 
domicil might simultaneously have juris- 
diction to tax the same income. 


Shaffer v. Carter rests the state’s juris- 
diction to tax income squarely upon the 
protection which it accords its production, 
and enables the.state to tax equally resi- 
dents and non-residents on all their income 
derived within its limits. Lawrence v. 
State Tax Commission presents the com- 
plement of this reasoning. If a state can 
tax all of the income, including that of 
non-residents, from economic activities 
which it protects in the production of that 
income within its borders, it can with equal 
propriety tax all of the income, including 
that derived from extraterritorial sources, 
of residents within its borders, whom it 
protects in the receipt and enjoyment of 
that income. The rule of Shaffer v. Carter 
would avoid discrimination with regard to 
all income produced within the state, but 
the tax would bear no relation to the tax- 
payer’s total net income. The rule of 
Lawrence v. State Tax Commission would 
avoid discrimination with 
residents of the state, by allowing a tax 
on their total net income, regardless of 
whether its sources were local or extra- 
territorial. Trust income is accorded pro- 
tection in its production, receipt and 
enjoyment to the same extent as other in- 
come; it measures in like manner ability 


regard to all| 
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to pay. It should therefore be taxed so 
far as possible upon the same basis. 


Certain trusts would present fewer diffi- 
culties than others. Thus, under the rule 
of Shaffer v. Carter, income from trusts 
of real or tangible personal property per- 
manently located in the taxing state could 
be taxed regardless of whether accumulated 
or distributed, and regardless of the domicil 
of the parties. It would seem equally tax- 
able under the rule of Lawrence v. State 
Tax Commission, even if the property were 
permanently located outside the taxing 
state, when the recipient is a resident. The 
trust income from out of state land of a 
resident beneficiary would be taxable re- 
gardless of whether his interest were con- 
sidered as an intangible claim against the 
trustee, or, as in Senior v. Braden, 295 U. S. 
422, an interest in the land itself. If, how- 
ever, Lawrence v. State Tax Commission 
were overruled, then Senior v. Braden’s 
interpretation of the resident beneficiary’s 
interest would foreclose the taxation of 
any income from that interest by the state 
of his domicil when the land or tangible 
personal property is permanently located 
outside the taxing state. Such an over- 
ruling would also foreclose any taxation 
of trust income from foreign land or tan- 
gible personalty, permanently located out- 
side the state, to resident trustees or to 
resident settlors either of revocable trusts 
or of trusts for the benefit of such settlors. 


The greatest difficulty arises when the 
trust consists of intangibles and the various 
parties are domiciled in different states. 
If a tax is to effectively reach such income, 
and thereby the recipient’s ability to pay, 
it must be imposed at the domicil of the 
beneficiary when the income is currently 
distributable. The situation is more com- 
plicated when the income is accumulated. 
When accumulated for known beneficiaries 
who are granted power by the trust instru- 
ment to terminate the trust, or who can 
determine the amount of such accumula- 
tion, income seems properly taxable to 
them during the accumulation since they 
can at their own will enjoy the income 
just as if it were distributable. The ap- 
parent alternative is to tax accumulated 
income from intangibles to the trustee 
whom the settlor vests with legal owner- 
ship during the period of accumulation. 


The state of the settlor’s domicil might 
enforce payment in the case of a testa- 
mentary trust, under the well established 
rule that the validity of the trust as well 
as of the will is dependent upon and ad- 
ministered according to the law of the 
testator’s domicil. Jnter vivos trusts, how- 
ever, present more serious obstacles. It 
would be of doubtful constitutionality for 
the state of the settlor’s domicil to enforce 
collection by requiring at least one resident 
trustee, prohibiting the transfer of intan- 
gibles altogether to nonresident trustees, 
or permitting the transfer only upon con- 
dition that the trustees assume responsibility 
for the tax and post a bond to secure it. 
Even if these conditions were imposed, 
their status would be questionable when- 
ever the settlor moved to another state. 


Where the income is accumulated for 
relatively short periods, it would seem 
equitable to tax it to the beneficiary when 
distributed to him. The validity of such 
a tax would depend largely upon the 
theories of the states with regard to the 
nature of capital and income. 
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In the case of revocable trusts, the settlor 
retains control over the income until its 
distribution, regardless of whether or not 
he revokes the trust or allows the income 
to go to the beneficiary. His taxability 
under the Federal Income Tax Act was 
sustained in Corliss v. Bowers, 281 U. S. 
376. By thus reaching in a lump sum items 
of income which otherwise would be tax- 
able separately, the Federal government 
reaches the maximum revenue and at the 
same time discourages the use of a trust 
merely to avoid the higher brackets by 
splitting up large incomes. Under similar 
circumstances, a state could tax the resi- 
dent settlor of a revocable trust upon in- 
come which “he is free to enjoin at his 
own option.” If a state is to prevent 
avoidance of the tax by the resident settlor 
who is free to enjoy the income himself, 
and at the same time compel the payment 
of the tax by resident beneficiaries actually 
enjoying income from their equitable in- 
terests in revocable trusts, created by non- 
resident settlors, it must make the income 
taxable to the resident settlor in the one 
case and to the resident beneficiary in the 
other. 


When the income from revocable trusts 
is accumulated, and therefore as much at 
the disposition of the settlor during the 
whole period of accumulation as if no trust 
existed, it should be taxed to him through- 
out the period. There would otherwise 
result wholesale evasion of the tax through 
the transfer of intangibles to nonresident 
trustees. 


If the settlor should be taxable on the 
income from a revocable trust even though 
he were never to use it himself, he would 
seem even more clearly taxable on the 
income from an irrevocable trust created 
by him for his own benefit. In the case 
of trusts for the support of the settlor’s 
minor children, as in the case of alimony 
trusts, a state might regard either the 
settlor or the beneficiary as the recipient 
of the income. It is doubtful whether 
the state, at least in the absence of specific 
statutory provisions, could tax to the set- 
tlor any income from the trust exceeding 
that necessary to meet his legal obligations. 


The restricted latitude of the states in 
contrast with that of the Federal govern- 
ment in reaching trust income, is strikingly 
evident in the case of gifts of trust income 
and trusts for the payment of annuities. 
The usual exemption of gifts from the in- 
come tax might prevent altogether the 
taxation of trust income when the right to 
it is acquired by gift. Actually, however, the 
Federal government taxes such income to 
the beneficiary when his right is limited 
to the receipts of income, and to the trustee 
when the beneficiary’s right to a specified 
annual sum compels payment out of corpus 
if the trust income is insufficient. The rules 
allowing the taxation of all such income 
by the Federal government, which normally 
has jurisdiction over all the parties, would 
serve only to obstruct any state taxation 
thereof, since trusts could easily be devised 
\to make the income taxable only to the 
trustees who would be nonresidents be- 
yond the state’s jurisdiction. While the 
|states share with the Federal government 
| the objective of preventing tax avoidance 
through the trust device, they must ac- 
complish their objection with greater cit- 
cumspection and less latitude. 
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STATE JURISDICTION TO TAX 
INCOME 


Henry Rottschaefer, Professor of Law, 
University of Minnesota 


22 Iowa Law Review, January, 1937, 
p. 292-312 


It may be taken as definitely established 
that the formal legal nature of an income 
tax will play an insignificant rule in the 
Supreme Court’s definition of the juris- 
dictional limits imposed on states by the 
due process clause. The issue will depend 
not merely on questions of form and de- 
finition, but on the practical effect and 
operation of the tax. The most convenient 
approach to the jurisdictional problems 
raised by any kind of state taxation is to 
classify them on the basis of whether the 
tax is being imposed by the domiciliary or 
non-domiciliary state. The factor of domicil 
alone is a sufficient jurisdictional basis in 
some situations. It does not violate the 
due process clause for a non-domiciliary 
state to tax nonresidents on income from 
property owned and business conducted 
within it, and on compensation for personal 
services performed within it. Its power 
over nonresidents is, however, limited to 
taxing their income derived from sources 
within the state. 


The principle problem concerns the de- 
termination of what income can be deemed 
to be from sources within the non-domiciliary 
state. The cases that have considered a 
non-domiciliary state’s power to tax the 
income from intangible personalty have in 
general proceeded on the theory that the 
power exists only if the property has its 
situs within the taxing state. In deter- 
mining whether income-producing property 
has a situs within a state for income tax 
purposes, the courts tend to follow the 
principles developed in connection with 
property taxes. The taxation by a non- 
domiciliary state of the income from busi- 
ness enterprises conducted within it has 
raised one very important kind of jurisdic- 
tional problem. Its power to tax such 
income from business conducted wholly 
within it is beyond question; the problem 
arises when the business is carried on both 
within and without the taxing state by 
a nonresident or a corporation not organized 
under its own laws. The non-domiciliary 
state may tax only such business income 
as is derived from business conducted with- 
in it. The income of a single business 
enterprise conducted in more than one 
state is normally the result of its total op- 
erations wherever carried on. For the 
purposes of taxation, it is necessary to 
determine the amount thereof attributable 
to a given state. The general approach 
to this problem is the same as that repre- 
sented by the use of the “unit rule” in 
connection with other kinds of state taxes. 
The employment of this “unit rule” in- 
volves two distinct operations. The “unit 
income” must first be determined. The 
second step is to apply thereto an alloca- 
tion formula for imputing to the taxing 
state a portion of that “unit income.” The 
basic principle underlying the use of the 

“unit rule” in connection with state income 
taxes is the fact that the total income is 
the product of a unitary business carried on 
within and without the state. It violates 
due process as an attempt to tax income 
beyond a non- -domiciliary state’s jurisdic- 
tion to include in the “unit income” any 
income accruing to the same taxpayer 

































from any source not a part of such unitary 
business. There is little, if any, judicial 
guidance for determining the limits of the 
“unit income,” but it will probably be held 
a matter dependent on the facts of each 
case, interpreted in the light of prevailing 
notions as to what constitutes independent 
businesses as distinguished from dependent 
elements of a single enterprise. 


The system most frequently employed in 
assigning business income to a non-dom- 
iciliary state is the application of the 
allocation formula to total net income from 
all sources. There is nothing to prevent 
such state from making separate allocations 
of the gross income from, and deductions 
connected with, the unitary business, and 
computing the net income taxable by it 
from those data. Nor are other methods 
forbidden. The tests for determining their 
conformance to the requirements of due 
process are fundamentally the same what- 
ever the method adopted by such state. 


A special problem arises when corporate 
forms are employed to siphon income from 
a state taxing income from business carried 
on within it into a state not imposing 
income taxes. The method generally em- 
ployed consists in breaking up a single 
business enterprise into separate parts, 
each conducted by a separate but related 
corporation, and diverting income through 
contractual arrangements between such 
corporations as those members of the 
group that are beyond the jurisdiction of 
the taxing states and operate only in states 
not imposing income taxes. The only way 
for meeting such devices involves ignoring 
either the separateness of the singly owned 
and controlled corporations, the contractual 
arrangements among them, or both. There 
have been several recent decisions in which 
it has been held that a state was not ex- 
ceeding its jurisdiction to impose property 
taxes on intangible personalty of foreign 
corporations that had established a busi- 
ness domicil within it. 


The factors that would confer jurisdic- 
tion to tax income upon a non-domiciliary 
state would equally confer it upon a dom- 
iciliary state. It, too, may tax income from 
sources within it, and may determine what 
is income from such sources by the same 
principles that a non-domiciliary state may 
invoke. Its power is, however, much more 
extensive. It has been held in connection 
with property taxes that the domiciliary 
state may tax even tangibles which have 
not acquired elsewhere what is sometimes 
referred to as an “actual situs” predicable 
upon the requisite character and duration 
of physical presence. There is as yet no 
decision that the domiciliary state possesses 
a similar jurisdiction to tax income over 
which no other state or nation can claim 
jurisdiction on principles governing a non- 
domiciliary state’s power to tax income. 


The conclusion seems inescapable that 
due process will not be construed to pro- 
hibit the multi-state taxation of certain 
classes of income. It is, however, improb- 
able that it will be construed to permit 
multi-state taxation of every class of in- 
come. The line is likely to be drawn so 
as to limit the domiciliary state’s power 
with respect to income from tangible 
property having its situs outside that state 
so far as such income is not merged into 
the income of a business conducted out- 
side it. The Supreme Court has in several 
cases, in differentiating the limits imposed 
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on the taxing power of states by the due 
process clause of the Fourteenth Amend- 
ment from those imposed on the Federal 
government by the due process clause of 
the Fifth Amendment, referred to the fact 
that the former protects each state from 
attempted encroachments on its taxing 
power by other states through limitation 
of the latter’s powers by those possessed 
by the former. This argument has been 
made the basis for the imposition of state 
inheritance taxes on the transfer of in- 
tangibles from a decedent dying domiciled 
in a foreign country. These decisions 
raise the problem whether a state will be 
permitted to tax persons domiciled within 
it on income from tangibles having a situs 
in a foreign country. The question will 
arise only if it is ultimately decided that 
such state has no jurisdiction to tax income 
from such property with its situs in another 
state. The same question may be asked 
with reference to such state’s power to tax 
any other class of income from foreign 
sources if it is ultimately decided that it 
may not tax such income if derived from 
sources within another state. The basic 
assumption that the due process clause of 
the Fourteenth Amendment would permit 
a domiciliary state to tax income from 
sources in a foreign country which it could 
not constitutionally tax if from sources 
within another state ignores the fact that 
that clause operates to protect taxpayers 
as well as states. The probability is that 
a domiciliary state’s power to tax income 
will not be held to depend upon whether 
the source of the income is in another 
state or in a foreign country. It may be 
added that a non-domiciliary state will not 
be permitted to tax nonresident persons on 
income from sources in a foreign country 
on the theory that the purpose of the Four- 
teenth Amendment is to prevent the states 
from encroaching upon each other’s power. 


ADMINISTRATION OF THE PER- 
SONAL INCOME TAX LAW IN 
NEW YORK STATE 


Roy H. Palmer, First Assistant Director, 
New York State Income Tax Bureau 


22 Iowa Law Review, January, 1937, 
p. 313-352 


In any discussion of the administration 
of a state income tax law, consideration 
must be given to the peculiar conditions 
under which the taxing authority acts. The 
urban or agrarian nature of the region, 
the character of the population, the prin- 
cipal sources of income of the people, and 
the proximity of the state to large centers 
of population, are all factors of importance. 


If the Federal government, when it makes 
field examination of a taxpayer’s books 
could immediately furnish a copy of the 
field agent’s report to the state, and like- 
wise if the state bureau could furnish sim- 
ilar reports to the Bureau of Internal 
Revenue, much time, labor, and expense, 
could be saved, the collection of taxes 
could be facilitated, and the annoyance to 
the taxpayer of such examinations ‘could be 
limited to one instead of two. It is be- 
lieved that the authority is now included 
in both the Federal and the New York laws. 
It is only necessary that the machinery 
be started. 
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Perhaps the most important question 
with regard to taxation is the residence 
of the taxpayer. The New York tax law, 
as amended in 1922, defined a resident as 
follows: 

The worc 
sons 



































d “resident” applies only to natural per- 
and includes for the purpose of determining 



































liability to the tax imposed by this article upon 
or with reference to the income of any taxable 
year, any person domiciled in the state of New 




















York and any other person who maintains a _ per- 
manent place of abode within the state, and spends 
in the aggregate more than seven months of the 
taxable year within the state. 


























This definition proved reasonably satis- 
factory until 1935. It had the advantage 
of making the domicil of the taxpayer the 
primary basis for determining residence, 
probably the broadest and soundest basis 
which could be used. The only case taken 
to court under this amendment was Ryan 

State Tax Commission, 262 N. Y. 1, in 
which the Court of Appeals held that Ryan, 
although legally domiciled in Montana, 
was subject to tax as a resident of New 
York. However, from about 1929 on, a 
new point became involved. During the 
years immediately following the World 
War, many New York residents had estab- 
lished permanent places of abode in France, 
England, and other jurisdictions outside 
of New York State, retaining at all times 
their domiciles within the state. They 
frequently performed acts, such as the 
execution of wills, containing the expressed 
claims of domicil in New York at all times, 
and statements of their intention of retain- 
ing such domicils. Since domicil is so 
largely a matter of intent and was one of 
the bases of residence within the law, the 
Tax Commission could take no position 
other than to hold that these persons were 
subject to personal income tax as residents. 
As a result, the definition of resident was 
again changed by the legislature and made 
retroactive to January 1, 1919. The sec- 
tion as amended reads as follows: 

The word “resident” applies only to natural per- 
sons and includes any person domiciled in the 
state, except a person who, though domiciled in 
the state, mainiains no permanent place of abode 
within the state, but does maintain a permanent 
place of abode without the state, and who spends 
in the aggregate not to exceed thirty days of the 
taxable year within the state. In addition, it in- 
cludes any person who maintains a permanent place 
of abode within the state and spends in the aggre- 
gate more than seven months of the taxable year 
within the state, whether or not domiciled in the 
state during any portion of said period, and such 
a person shall be taxed the same as though he had 
been domiciled in the state during the entire tax- 
able year. A resident estate or trust includes an 
estate or trust created by or consisting of property 
of a person domiciled within the state or an estate 


of a deceased person who at the time of his death 
was domiciled within the state. 




















































































































































































































































































































































































































3y this amendment the domiciled resi- 
dent who has a permanent place of abode 
in another jurisdiction and no permanent 
place of abode within New York State, 
and who spends less than thirty days within 
the state during a taxable year, is subject 
to tax only as a nonresident. There is 
serious question whether this amendment 
does not go too far and open the way 
for a domiciled individual to avoid taxes 
for any year in which he elects to bring 
himself within its provisions. 

In general, the personal exemptions and 
allowances have conformed to those pro- 
vided in the several Federal revenue acts. 
The increase in the number of Federal 
agencies and employees has raised the 
question whether such employees are ex- 
empt from state income tax laws. The 
New York law excludes from gross income 
“Salaries, wages, 













































































































































































and other compensation | 
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| received from the United States of officials | 
or employees thereof, including persons in| 


the military or naval forces of the United 
| States.” The statutory language indicates 
that the legislature did not intend to im- 
pose a tax upon the salary or wages re- 
ceived from the Federal government by 
any of its direct officers or employees, 
regardless of whether or not the employ- 
ment was in connection with an essential 
governmental function. In applying these 
provisions of the law, therefore, the De- 
partment of Taxation has heretofore tried 
to distinguish between those activities con- 
ducted directly by the Federal government 
and those carried on by a corporation 
which that government chose to intervene 
between itself and the public. The num- 
ber of such corporations organized by the 
Federal government gradually dwindled. 
In 1937, in the Rogers case, 57 S. Ct. 269, 
the Supreme Court held that the salary of 
an officer or employee of the Panama 
Railroad Company, whose stock is wholly 
owned by the United States, is not subject 
to tax under the New York law. It is still 
to be determined whether this decision 
means that the compensation of officers 
or employees of such corporations as the 
Home Owners’ Loan Corporation and Re- 
construction Finance Corporation and sim- 
ilar organizations may not be taxed, or if, 
on the other hand, the exemption should 
apply only where the purpose of the cor- 
poration is the fulfillment of such an essen- 
tial governmental function as that involved 
in the Rogers case. 


Allocation of income of nonresidents is 
a most frequent and difficult problem for 
the Department of Taxation and one which 
occupies a large place in the field activities 
of the Department, particularly in the 
metropolitan district. It is evident that 
fair taxation demands that the same in- 
come shall be subject to tax in the hands 
of the recipient only once, if possible, 
and that the jurisdiction in which a tax- 
payer resides should be entitled to the full 
amount -of its income tax upon income 
subject to taxation within its borders; and 
further, that if a taxpayer shall have be- 
come subject to taxation by some other 
state on income derived within its borders, 
only the excess over and above the amount 
of the tax in the state of residence should 
be collected. Difficulties arise in applying 
the credit provisions of tax acts primarily 
because of differences in the statutory pro- 
visions, by which some items of income are 
taxable in one state and not in another, 
and certain deductions against gross income 
are allowed in one state and not in the 
other. The main problem, however, has 
been caused by the different methods of 
imposing the tax adopted by the different 
states. 


Probably no other item involved in ad- 
ministration of income tax laws has been 
more troublesome or involved than has the 
treatment of gains and losses on the sale 
and exchange of real or personal property. 
Other serious problems of income taxation 
are raised in connection with income from 
real property located outside the state and 
taxes on unincorporated businesses. The 
experience of those states which have 
pioneered in income taxation should be of 
assistance to those coming after, and an 
exchange of ideas resulting from such 
experiences should be helpful to those 
| states whose income tax laws are more or 
less contemporaneous. 
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THE CONCEPT OF TAXABLE IN- 
COME IN GERMAN LAW 


Franz Martin Joseph, University of Chicago 
Law School 


22 Iowa Law Review, January, 1937, 
p. 353-388 


The concept of income as used in taxa- 
tion is predicated on considerations of an 
economic order, on the idea that the amount 
of taxation which a taxpayer should bear 
ought to depend upon his power of control 
over economic goods, and that this power 
can most adequately be tested by the ex- 
tent of his “income.” An important dis- 
tinction to bear in mind in order to obtain 
a full understanding of the problem of in- 
come taxation in Germany is that which 
exists between the concept of income and 
that of net proceeds. The latter concept 
deals with expenditures, but concerns only 
the utilization of a single economic object 
or a single economic enterprise. ‘Net pro- 
ceeds” which the owner of a house may 
obtain from renting it out, or an author 
from writing a book, do not finally indicate 
the extent to which these persons control 
economic goods. It is conceivable that the 
same person who obtains net proceeds from 
one economic object or enterprise may suf- 
fer loss in the utilization of other objects 
or in engaging in another enterprise. In 
contrast with the concept of net proceeds, 
income is determined by considering all net 
proceeds obtained and losses suffered with- 
in a given period by an individual taxpayer 
and balances them against each other. 

It may be said that the concept of income 
is founded on the consideration of all en- 
richments and losses of a person within a 
definite period. Nevertheless, certain en- 
richments and losses are disregarded, and 
it is upon this very problem where author- 
ities disagree. The first group holds that 
enrichment can be acquired in the form of 
money, goods worth money, or valuable 
rights or services. Thus an increase in 
value of assets does not constitute such 
enrichment before its realization. The 
chief representative of the second group is 
the German economist, George von Schanz. 
He considers as income everything which 
a person can spend during a period of time, 
provided that at the end of the time he has 
an amount of property equivalent in value 
to the amount he had at the beginning of 
this period. 

The first German income tax law was 
introduced in East Prussia and Lithuania 
in 1808. The Prussian Income Tax Law 
of 1891 considered the various kinds of 
German corporations as taxpayers, in addi- 
tion to individuals. Following the political 
reorganization of Germany in 1919, the 
German Reich took over from the states 
the power of levying income tax. On April 
1, 1920, the various state income tax laws 
were terminated and since that time income 
taxation has been regulated uniformly 
throughout Germany. On March 29 ani 
30, 1920, the Reich for the first time enacted 
two income tax laws. The law of March 29 
regulated the tax obligations of individuals 
The law of March 30 concerned the tax 
obligations of corporations and other enti- 
ties, the enrichment of which had not been 
covered by the Income Tax Law of Marcli 
29. Both laws were based upon Schanz’s 
theory. By a supplementary law of March 
24, 1921, considerable deviation was made 
from Schanz’s concept. The taxation of 
occasional business transactions was lim- 
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ited to short sales and to transactions 
wherein the time between purchase and 
sale was less than three months, or in the 
case of real estate, less than two years. 
Even receipts from such transactions were 
entirely exempt if it were shown that there 
was no attempt to speculate. A further 
departure from Schanz’s concept was the 
express exemption of enrichments from un- 
realized increase of value. This exemption 
was thought necessary because it was be- 
lieved contradictory to the view of taxpay- 
ers to consider an increase of value of 
assets as income before realization. 


The concept of income in the Income 
and Corporation Tax Laws of August, 1925, 
was substantially the same as that of the 
present law. The tax authorities inquire 
first whether the person is one who is 
capable of acquiring taxable income; sec 
ond, for what period of time the income is 
to be calculated. Then they ask what kinds 
of gross proceeds are to be considered. 
Next they determine the amounts of money 
equal to the net proceeds from every kind 
of gross proceeds separately. After this, 
the net proceeds from the various activities 
of the individual taxpayer are added. If 
certain activities result in net losses, gen 
erally these may be deducted. From the 
remainder, certain other deductions can 
be made. Thus we obtain the amount 
which constitutes the basis for income tax 
levy and which is called “taxable income.” 


THE COMPROMISE OF FEDERAL 
TAX LIABILITY 


Clifford G. Beckham, Chief, Compromise Sec- 
tion, Bureau of Internal Revenue 


3 Federal Bar Asscciation Journal, April, 
1937, p. 25-26, 31, 47 


To the Assistant General Counsel of the 
Bureau of Internal Revenue are referred 
all offers in compromise of miscellaneous 
taxes and all offers in compromise of in- 
come taxes involving estates of deceased 








persons, suits, appeals to the United States 
Board of Tax Appeals, assignments, liqui- 
dations, dissolutions, receiverships and 
bankruptcies. Offers in compromise of in- 
come tax liability of living taxpayers and 
going corporations are considered first by 
the Technical Staff in the Commissioner's 
office. Offers in compromise of alcohol 
taxes are considered by the legal division 
of the Alcohol Tax Unit. Offers in com- 
promise of liabilities involved on suits are, 
in turn, referred to the Department of 
Justice. 

An offer in compromise is a proposal on 
the part of a taxpayer to satisfy his or its 
tax liability by payment of a sum of money 
less than the amount of such _ liability. 
There are but two grounds on which such 
offer may be accepted: one, doubt as to the 
certainty of the liability; the other, doubt 
as to collectibility. With practically no 
exception, tax liabilities may be compro- 
mised only by the payment of money and 
the waiver of claims against the Govern- 
ment. Payments may be offered in one 
sum at the time of filing the offer. When 
an offer in compromise is submitted, the 
Collector deposits the amount of money 
tendered therewith in what is known as his 
Special Deposit Account and immediately 
causes an appropriate investigation to be 
made. When the investigation has been 
made, a report is submitted to the Collec- 
tor, with recommendations as to accept- 
ance or rejection. The Collector makes 
his recommendation in writing on the back 
of the form and submits it to the Bureau 
at Washington. When an offer in com- 
promise reaches the Bureau, appropriate 
record thereof is made and the offer and 
reports are routed to the Assistant Genera] 
Counsel of the Bureau, or to another divi- 
sion, if proper. If upon thorough consid- 
eration it is found that an offer is not 
acceptable, it is written up for rejection. 
If, however, an offer is acceptable, an ac- 
ceptance brief and an acceptance schedule 
are prepared and passed via the Special 
Deputy Commission to the Commissioner 
for his signature. This constitutes ac- 





Book Reviews 


How Shall Business Be Taxed? by E. 
others, Tax Policy League, New York. 1937. pp. 175. 
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ceptance of the offer but is expressly sub- 
ject to the approval of the Secretary. 

If an offer is rejected, the amount of 
money tendered by the proponent is sched- 
uled for refund to him and is, in due course, 
actually refunded to him unless he agrees 
to the application thereof as a credit against 
the liability. If an offer be accepted, the 
Collector transfers the amount tendered 
him by the proponent from his Special 
Deposit Account to his account of internal 
revenue collections and the money is cov- 
ered into the Treasury. 


CASE COMMENTS 


Discriminatory Tax Assessments.—Plain- 
tiff’s property was assessed for tax at full 
value while other properties were assessed 
at half value. The plaintiff sought to have 
his assessment reduced although the New 
Jersey Constitution provided that property 
shall be assessed for tax at its true value. 
ITeld: Despite the state constitution, and 
because of the inadequacy of relief at law, 
the equity court would reduce plaintiff's 
assessment to the general level so as to 
conform to the equal protection clause of 
the Federal Constitution. Hackensack Wa- 
ter Co. v. Borough of Oradell, 17 F. Supp. 39. 
Discussed in 23 Va. L. Rev., March, 1937, 
p: 613. 

Exemption of Fraternity House from 
Taxation.—The defendant college fraternal 
corporation claimed that its chapter house, 
located at the University of Oklahoma, and 
certain furnishings, were exempt from 
taxation, and appealed from the county 
court’s order that they be assessed. Held: 
Defendant fraternity was entitled to the 
exemption, the undisputed facts showing 
that the property was devoted to a proper 
use as required by a territorial statute ex- 
empting “the grounds and buildings of li- 


|brary, scientific, educational, benevolent 


and religious institutions, colleges or so- 


| cieties devoted solely to the appropriate 


objects of these institutions.” Phi Kappa 
Psi v. State, 175 Okla. 605. Discussed in 
10 Southern Calif. L. Rev., March, 1937, 
p. 356. 


C. Alvord and 































































































































































































































































































Distraint under Federal Revenue Laws, by Kingman 
Brewster. National Law Book Company, Washington, 
D. C. 1937. pp. 200. Price $3.50. 

While the substantive side of Federal taxation has been 
receiving its fair share of attention from authors, the some- 
what bewildering procedural angle has, for the most part, 
received only incidental attention. When the procedure 
is of an extraordinary character, like distraint, the tax man 
has heretofore had no source of information compiled in 
book form. Mr. Brewster now makes such a book avail- 
able. Starting with the first provision, in the year, 1266, for 
collecting “the king’s debts,” in England, the history of 
this governmental remedy is developed to its present appli- 
cation in the United States. What constitutes a levy on 
personal property? Must immediate possession of such 
property be taken? Jn a levy on real estate, must actual 
entry on the land be made? May successive seizures be 
made? These are some of the questions answered. Rights 
in bankruptcy, the types of property which may be dis- 
trained, including insurance policies, bank accounts, choses 
in action and property in the hands of others are all dis- 
cussed with ample citations of precedents on the subject. 

The last chapter is devoted to remedies against distraint: 
redemption; suit to quash warrant; restraint against col- 
lection; and recovery of taxes illegally collected by dis- 
traint. A compilation of forms is contained in the appendix. 
The book is a helpful contribution to the field.of tax pro- 
cedure.—Arthur Malina. 


Price $2.50. 

The question of how to tax business remains in a highly 
unsettled state, theoretically as well as politically. This 
volume represents a symposium in which tax economists, 
business men and administrative officials discuss some of the 
many problems and questions raised in connection with 
arriving at a satisfactory method of taxing business by 
giving their various viewpoints and recommendations. 

The volume contains the following chapters, each the 
work of a mature, thoughtful student of taxation: ‘What 
Is Business and What Are Business Taxes,” by Kossuth 
M. Williamson; “The Attitude of Business Concerning 
Business Taxation,” by Noel Sargent; “Equity and Ex- 
pediency in Business Taxation,” by Harold M. Groves; 
“Critique of Present Methods of Business Taxation in the 
United States,” by Alfred G. Buehler; “European Taxation 
of Business,” by Mabel Newcomer; “Flat versus Graduated 
Rates for Business Net Income Taxes,” by Roy Blough; 
“New York’s Experience with a Tax on Unincorporated 
Business,” by Paul Studenski; “The Taxation of Undis- 
tributed Profits from the Business Point of View,” by 
Ellsworth C. Alvord; “The Taxation of Undistributed 
Profits from the Point of View of the Federal Tax Struc- 
ture,” by George C. Haas; “The Taxation of Undistributed 
Profits from the Theoretical Point of View,” by Carl 
Shoup; “Financing Social Security by Means of Payroll 
Taxes,” by Lloyd P. Rice; and, “Financing Social Security: 
Reserves versus Current Taxation,” by Edwin E. Witte. 
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Rulings of the Bureau of 
Internal Revenue 
Revenue Act of 1926 


Stamp Taxes—Exemptions.—Consular offices of San Sal- 
vador are exempt from the stamp tax on passage tickets. 


—S. T. 857, X VI-17-8665 (p. 12). 


Revenue Acts of 1932, 1934 and 1936 


Gain or Loss—Adjusted Basis—General Rule——In com- 
puting gain or loss under the Revenue Acts of 1932, 1934, 
and 1936, the combined basis for depletion and deprecia- 
tion of improved mineral property may not be reduced by 
setting off against the basis of the depreciable property 
the amount by which the allowed percentage depletion ex- 
ceeds the basis of the depletable property. 

In computing the depreciation allowance for physical 
equipment for mineral property, with respect to which per- 
centage depletion has been allowed in an amount in excess 
of the cost or other basis, the excess of percentage deple- 
tion allowed may not be applied against the remaining cost 
of the depreciable assets—G. C. M. 17760, XVI-15-8637 
(p. 2). 


Revenue Act of 1934 


Inspection of Original Returns—Amended Regulations. 
—Regulations 86, as amended by Treasury Decision 4626 
(C. B. XV-1, page 61), approved February 18, 1936, and 
Regulations 94, are amended as follows: 

A new article is added after article 55 (b)-4, designated 
“Article 55 (b)-5,” as follows: 

Art. 55 (b)-5. Inspection of original returns—In addition 
to the inspection of copies of returns provided for in article 
55 (b)-3, any properly authorized official, body, or com- 
mission, lawfully charged with administration of any State 
tax law, or properly designated representatives of such 
official, body, or commission, may, in the discretion of the 
Commissioner, inspect original income returns for any tax- 
able year beginning after December 31, 1934, for the pur- 
pose of such administration. For the purposes of this article 
the word “returns” shall include information returns, sched- 
ules, lists, and other written statements filed with the 
Commissioner designed to be supplemental to or to become 
a part of income returns. When permission to inspect 
original returns is requested, the application of the gover- 
nor of the State shall conform to the requirements specified 
in article 55 (b)-4. 

In any case where inspection of the original returns is 
authorized in accordance with the provisions of this article, 
the Commissioner may, in his discretion, permit inspection 
of other records and reports which contain information 
included or required by statute to be included in the return. 

Article 55 (b)-1 is amended by striking the figure “4” 
in the phrase “articles 55 (b)-2 to 55 (b)-4” and substitut- 
ing therefor the figure “5.” 

This Treasury decision is issued under the authority pre- 
scribed by section 55 (b) 1 of the Revenue Act of 1934 
as amended by Act April 19, 1935, and by section 55 (b) 1 
of the Revenue Act of 1936.—T. D. 4732, X VI-14-8635 (p. 5). 


Withholding of Tax at Source.—The amount of tax with- 
held at the source from interest on tax-free covenant bonds 
owned by a partnership is allowable as a credit to a mem- 
ber of the partnership to the extent of his pro rata share 
of the tax withheld regardless of the fact that the partner- 
ship activities resulted in a loss which was partially re- 


flected in his return.—G. C. M. 18120, X VI-18-8679 (p. 9). 


Revenue Act of 1936 


Corporation Credit for Dividends Paid—Distribution in 
Liquidation.—The M Corporation, which was completely 
liquidated in 1936, is entitled to a dividends paid credit un- 
der section 27 (f) of the Revenue Act of 1936 to the full 
extent of the earnings and profits for that year which were 
distributed, regardless of the fact that the corporation had 
an operating deficit at the beginning of the taxable year 
in excess of the earnings and profits for that year.—I. T. 
3067, X VI-16-8647 (p. 2). 
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Credits of Corporations—Contracts Restricting Payment 
of Dividends.—A loan agreement dated May 23, 1936, be- 
tween the M Company and the Reconstruction Finance 
Corporation does not constitute a renewal of a previous 
loan agreement dated July 18, 1934, and does not entitle the 
M Company to a credit under section 26 (c) 1 of the Rev- 
enue Act of 1936, relating to contracts restricting the pay- 
ment of dividends.—I. T. 3063 X VI-14-8625 (p. 2). 


Deduction from Gross Income—Business Expenses.— 
The amount paid by a mortgagor for mortgage insurance 
premiums on mortgages covering property not used in 
trade or business is not an allowable deduction to the mort- 
gagor for Federal income tax purposes.—I. T. 3062, XVI- 
14-8624 (p. 2). 


Gross Income—Deductions—Business Expenses.—Ref- 
erence is made to I. T. 2124 (C. B. IV-1, 138 (1925)), in 
which it was held that the fee paid to an attorney for 
services rendered in securing the appointment by order of 
court of a guardian capable of receiving the distributive 
share of a minor under a will represents an ordinary and 
necessary expense incurred by the guardian in connection 
with the income from the property of his ward and is de- 
ductible in the return filed for the ward. 

Subsequent to the publication of I. T. 2124, the United 
States Supreme Court held, in Van Wart v. Commissioner 
(295 U. S., 112, Ct. D. 968, C. B. XIV-1, 292 (1935)), that 
an attorney’s fee paid by a guardian for conducting litiga- 
tion to secure trust income for his ward is not deductible as 
a business expense within the meaning of section 214 (a) 1 
of the Revenue Act of 1924, since the ward, not the guar- 
dian, was the taxpayer and the ward was not engaged in 
any business. I. T. 2124, being in conflict with that de- 
cision of the United States Supreme Court, is hereby re- 
voked. 

Inasmuch as I. T. 2124 has been relied upon by taxpavers 
since the date of its publication in 1925, it is held, under the 
authority of section 1108 (a) of the Revenue Act of 1926, 
as amended by section 506 of the Revenue Act of 1934, that 
the revocation of that ruling will be effective only as to such 
expenses paid or incurred subsequent to December 31, 1936. 

Inquiries and correspondence regarding this mimeograph 
should refer to the number thereof and the symbols 
IT:CTR.—Mim. 4580, X VI-18-8686 (p. 3). 


Gross Income—Deductions—Taxes Generally.—Stock 
transfer taxes paid for a taxpayer by his broker on the sale 
or transfer of stock owned by the taxpayer, and for which 
the broker is reimbursed, are deductible by the taxpayer as 
taxes paid and may not be added to the cost of the stock 
or used to reduce the selling price thereof in determining 
gain or loss.—G. C. M. 18245, X VI-18-8677 (p. 4). 


Gross Income—Exclusions—Annuities.—Annuities paid 
pursuant to the provisions of the Railroad Retirement Act 
of 1935 (49 Stat., 967) are not subject to Federal income 
tax in the hands of the recipients—I. T. 3069, XVI-18- 
8674 (p. 2). 


Gross Income—Exclusions—Compensation of State Offi- 
cers and Employees.—Compensation paid from _ funds 
granted to the State of Pennsylvania by the Federal Gov- 
ernment and received by employees for services rendered 
in connection with the administration of the Pennsvlvania 
unemployment compensation law is subject to Federal 


income tax.—I. T. 3065, X VI-15-8638 (p. 6). 


Gross Income—Inclusions.—The amount due the tax- 
payer as a reimbursement of Federal processing taxes, in- 
cluded in the prices paid to the M Company for materials 
purchased by the taxpayer, accrued as income in the cal- 
endar year 1936, and should be included in the taxpayer's 
eross income for that vear.—I. T. 3064, X VI-14-8626 (p. 3). 

Treatment of payments authorized or received with 
respect to floor stocks as of January 6, 1936, under the 
provisions of section 602 of the Revenue Act of 1936 is as 
follows: If the accounts of the taxpayer are kept and its 
return filed on the cash receipts and disbursements basis. 
the amount of the payment should be reported in its return 
for the taxable year in which it is received; and if its 
returns are filed on the accrual basis, such amount should 
not be accrued until the claim ‘s allowed—I. T. 3057, 
XNVI-11-8593 (p. 2). 
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ALABAMA 
July 1—— 

Cotton gins permit fees required to accompany the 
application for a permit to be procured on or 
before July 1 of each year. 

Franchise tax: If a domestic corporation is organ- 
ized after the 1st day of July of any year, or if 
a foreign corporation qualifies to do business in 
the State of Alabama after the Ist day of July 
of any year, the amount of the franchise tax 
levied for the remainder of the calendar year in 
which said corporation is organized or qualified 
is one-half of the year’s tax. 

July 1-15 ‘ 

Motor transportation companies: Every motor 
transportation company shall file a — 
statement with and pay a mileage tax to the 
Public Service Commission between the Ist and 
15th days of July each year. 

Second Monday 

Property taxes—for the purpose of hearing objec- 
tions filed in writing to any assessments or 
valuations fixed, the Board of Review shall sit 
at the courthouse in their respective counties 
on the Ist Monday in June each year and shall 
continue as long as may be necessary provided 
such sitting shall not extend beyond the 2nd 
Monday in July. 

July 20 

—_ and iron ore mining: Monthly report and tax 
due. 

Gasoline tax—monthly report and tax due. 

Lubricating oils tax: Monthly report and tax due. 

Sales Tax: Monthly return due and tax payable 
on or before this date. 











ARIZONA 
July 1 
Billiard table and bowling alley license fees due. 
Insurance business license taxes due. 
Pawnbrokers’ license fees due. 
Theatre license fees due. 

July 5 
Alcoholic beverage licensees’ report due. 
First Monday 
Second meeting of county board of equalization. 

July 10-—— 
Employment agency reports and balance of fees 














due. 
July 15 
Gasoline distributors’ and consignees’ reports and 
taxes due. 


Toss income tax report and payment due. 
Motor vehicle carriers’ report and tax due. 
July 20—_ 
Gross income tax delinquent. 
Motor vehicle carrier report and tax delinquent. 
July 25 
Motor fuel carriers’ reports and tax, if any in- 
curred, is due. 





ARKANSAS 
— 


After the Commission has completed the assess- 
ment of public utility property within its juris- 


diction, on or before the first day of July, or as | Third Monday 


soon thereafter as practicable, notice is given 


in writing by first class mail to the propert 
owner, showing the total amount of - suc 
assessment. 
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Alcoholic beverage license taxes become due and 
payable on this date. 

All foreign and domestic corporations qualifying 
under the laws of Arkansas or organizing prior 
to July ist of each year are liable for the fran- 
chise tax. 

Corporations (domestic) to do no business, organ- 
izing subsequent to March 1, and not later than 
July 1, required to file franchise tax report 
within 10 days after its organization. 

Corporations organized subsequent to this date are 
not required to file a franchise tax report in that 
calendar year. 

Corporations qualifying between January Ist and 
July ist of the reporting year must report con- 
ditions for franchise tax as of the date qualified 
or organized. 

It is the duty of the Secretary of State on or 
about the ist day of July each year, to address 
to the president, secretary or treasurer of the 
corporation a letter of inquiry (anti-trust affi- 
davit), and on failure to make oath in answer 
to said inquiry within 30 days from the mailing 
thereof, the Secretary of State certifies that fact 
to Attorney General. 

Last day to file public utility operating report. 

Public utilities required to pay to State Treasurer 
remainder of gross earnings fees. 

Upon the filing of annual domestic corporation 
franchise tax report with the Corporation Com- 
mission, such Commission, after finding such 
report to be correct, is required on or before 
this date to report to the Auditor of State 
whose duty it is to charge and certify to the 
Treasurer of the State for collection the re- 
quired tax. 


First Monday—— 

If property taxes of car and freight line com- 
panies are not paid by the first Monday in July 
the State Treasurer in lieu of the 10 per cent 
penalty is required to add to such taxes a pen- 
alty of 25 per cent and certify same to the 
Attorney General. 


July 10—— 

Upon filing the foreign corporation franchise tax 
report, the Arkansas Corporation Commission 
determines the proportion of the subscribed 
capital stock of the corporation represented by 
its property and business in Arkansas on or 
before July 1st and reports same to Auditor of 
State who charges and certifies to Treasurer of 
State on or before July 10 for collection. 


July 15 
Monthly sales tax report and remittance due. 
The Arkansas Corporation Commission, on or 

before July 15th of each year, is required to 
notify by mail each corporation of the amount 
of franchise tax due by it. 

Upon the filing of the franchise tax report by 
domestic and foreign corporations without capi- 
tal stock the Arkansas Corporation Commission 
is required on or before July 10 to report to 
the Auditor of State who on or before July 15th 
charges and certifies to the Treasurer of the 
State for collection the required franchise tax. 








The second installment of 1% of the total amount 
of property taxes is due and payable from the 
og Monday of April to the third Monday of 
uly. 
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July 31—— 

Every person in making his property assessment 
shall list all farm crops owned by him on the 
preceding July 31st, and according to its value 
of that date, instead of January Ist. 

Failure of certain utility corporations to make the 
required property tax returns by the 31st day 





of July next ensuing after the delivery of notice, 
shall be a misdemeanor, etc. 
CALIFORNIA 
July 1 sia tac 
Agricultural minerals and commercial fertilizer 


annual report, sales taxes, and quarterly reports 
of sales due. 

Cattle transporters’ quarterly license fees due. 

Cleaners’ and dyers’ license fees due. 

Commercial feeding stuffs’ annual registration fee 
due. 

Contractors’ license fees due. 

Economic poison license fee due. 

Fish packers’ license fees due. 

Foreign cold storage meat dealers’ quarterly re- 
ports due. 

Fresh fish dealers’ license fees due. 

Fur-bearing mammals’ report and license fee due. 

Gasoline tax due; distributors required to make 
physical inventory. 

Horse, mule or _ burro 
license fee due. 

Hunting clubs’ license fees due. 

Imitation dairy products’ license fee due. 

Last day for railroad steamship and express cor- 
porations to file certificate and pay fee of $250 
to superintendent of banks for business of re- 
ceiving and transmitting money to foreign 
countries. 

Motor vehicle registration fee reduced to 6/12 of 
annual rate. 

Outdoor advertising report due. 

Pharmacist’s license fee due. 

Private detective’s license fee due. 

First Monday 

Board of Review for petroleum and natural gas 
severance taxes adjourns. 

County Board of Equalization for property taxes 
convenes. 

Petroleum and natural gas severance taxes due. 

July 5 

Fish packers’ monthly report due. 

July 10—— 

Alcoholic beverage monthly statement of sales by 
manufacturers and importers due. 

Cattle transporters: Monthly report due. 

~~ mule or burro transporter’s monthly report 

ue. 

Kelp monthly report and privilege tax due. 


transporter’s quarterly 











Petroleum and natural gas companies’ monthly 
reports due. 
July 15 
Gasoline distributors’ returns due. 
Sales and use tax quarter-annual return and 


quarter-annual installment due. 
Third Monday 
County Boards of Equalization for property taxes 
adjourn. 
State Board of Equalization 
convenes. 
July 25 
Cold storage quarterly report due. 
July 31 
Imitation dairy products monthly report due. 
Slaughter house monthly report due. 





for property taxes 








































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































COLORADO 
July-—— 

Ic mployment agencies must file a report with the 

deputy state labor commissioner monthly. 
july 1—— 

liscal year commences. 

Ilalf-year chain store tax licenses may be issued 
after this date. 

If land is conveyed between this date and Janu- 
ary Ist the grantor shall pay the taxes for the 
year the conveyance is made. 

Licenses of abstracters of titles expire on this date 





each year. 
Private hospitals must file a quarterly report on 
this day. 
July 2 , 
harmacy license fee due on or before this date. 
July 10 





Class A private carriers must file a report and 
pay tax for preceding month, on or before this 
date. 

Motor vehicle carriers must file a report and pay 
the tax for the preceding month, on or before 
this date. 

July 15——— 

Coal mine owners: Report due on this date, and 
inspection tax must be paid not later than this 
date. 

Retail sales tax return and tax due. 

Use tax return due. 

July 20 

Class A private carriers notified of tax due, on or 
before this date. 

Motor vehicle carriers notified of tax due, on or 
before this date. 





July 25—— 
Coal mine owners’ royalty tax due on or before 
this date. 


Gasoline distributors’ statement to state oil in- 
spector due on or before this date. 

Gasoline tax due on or before this date. 

Report of motor fuel deliveries made during the 
preceding month required of all common carriers 
on or before this date. 


July 31—— 
Second half of taxes levied against taxable prop- 
erty due. 
CONNECTICUT 
July 1—— 


Assessment date and lien date in city and town 
of Hartford and town of Wallingford. 

Bake shop license fees due. 

Bottled beverage license fees due. 

Commercial fertilizer: Report for additional fees 
due. 

Film storage license fees due. 

Gasoline tax due from distributors. 

Nurserymen’s registrations due. 

Oleomargarine license fees due. 

Property tax returns due in Greenwich and Water- 
bury. 

Returns for property taxes due in New Haven. 

Shell-fish ground or franchise owners’ reports due. 

Small loans license fees due. 

July 10 
Theatre reports due. 


July 15—— 

Cable, car, express, telegraph and telephone cor- 
poration, electric, gas, power and water cor- 
poration taxes due. 

Gasoline distr‘butors’ reports due. 

July 20—— 
Oyster vessel license fees due. 
July 25—— 

Interest attaches from July 15 on cable, car, ex- 
press, telegraph and telephone corporation, and 
electric, gas, power and water corporation taxes 
not paid by July 25. 

July 31— 

Cigarette distributor’s monthly (inventory) report 

due. 





DELAWARE 
July 1- 
Franchise taxes remaining unpaid begin to bear 
interest. 
Gasoline filling station license due. 
Gross receipts tax on express companies due. 
Monthly alcoholic beverage report due. 
Real estate dealers’ licenses are due. 
State tax liens remain liens for 2 years from this 
date of the year in which the tax was imposed. 
Tax on telegraph companies due. 
Tax on telephone companies due. 
Third quarterly installment of railroad tax due. 
Wilmington city and school taxes due and payable. 
July 15 
Gasoline filling station report due. 
Last day to file alcoholic beverage report. 
July 25—— 
Taneterty warehouse reports due. 
July 31 
Franchise taxes remaining unpaid may be collected 
by suit. 
Gasoline tax report and tax due. 
Wilmington city and school taxes paid during 
July are subject to a discount of 5%. 











July 1 
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DISTRICT OF COLUMBIA 





License taxes for certain classes of passenger 
vehicles for hire due. 
New buildings erected prior to Jan. 1 listed. 
Omitted real property listed by the assessors and 
valued on this date. 
Personal property tax return due during this 
month. 
Tangible and intangible property assessed as of 
this date. 
July 10 
Alcoholic beverage statements due. 
July 31 
Last day to file return of personal property. 
Monthly gasoline tax report and tax due. 








FLORIDA 
July 1 
Auto transportation company mileage tax and ad- 
vance payment due. 
Corporation report and franchise tax due. 
Milk dealers’ license due. 

Reduction of motor vehicle registration fees. 
Second hand auto dealers’ license rates reduced. 
First Monday in July. 
Board of County Commissioners convenes for re- 

vision of assessments and hearing of complaints. 
Chain store license fee due. 
Commercial fertilizer statement due. 


July 10—— 
Senctinn inspection fees and reports due. 
Lime kiln reports and fees due. 
July 15 
Chain Store monthly reports and 
taxes due. 
Gasoline sales and storage reports and taxes due. 
July 31 
oe ~ transportation company mileage tax reports 
ue. 
Fresh water fish dealers’ reports due. 











gross receipts 





GEORGIA 





July 1 
Architects’ renewal fee due. 

Bagatelle, billiard, etc., license fees, second semi- 
annual payment due. 

Insurance agents’ statement due. 

Insurance company’s annual report due May Ist 
or within 60 days thereafter. 

Motor carriers’ mileage tax due. 

Native gold purchasers’ copy of register due. 

July 3 
Malt extracts and malt products’ returns due. 
Soft drink syrups’ returns and taxes due. 

July 5 
Reports of dealers and distributors of oysters and 

shrimp due. 

July 10—— 

Soft drink syrups returns and taxes delinquent. 
July 15 
Carbonic acid gas reports and taxes delinquent. 
Taxes due from dairy manufacturing plants, dairy 

products, cream testers, etc. 

July 20 
Gasoline reports and taxes due. 

July 30 
Monthly report of motor carriers due. 

July 31—— 

Annual nursery stock dealers’ and agents’ licenses 
expire. 
Last day for payment of renewal fee by architects. 




















IDAHO 
July 1—— 

Annual franchise (license) tax or fee due and 
payable the Ist day of July of each year to the 
Secretary of State. 

At the time of filing a certified copy of articles of 
incorporation, when filed on or between the Ist 
day of July and the 30th day of September, 
there is due, in addition to all other fees re- 
quired, the full amount of the annual license tax. 

Personal property coming into Idaho between 
April 1st and July Ist is assessed at three-fourths 
of its full cash value. 

July 1-15- 

Auto transportation companies file quarterly state- 
ment with and pay tax to the Tesasment of 

Law Enforcement between these dates. 

July 1-31 

Every corporation shall, during the month of July 
of each year and on or before the Ist day of 

September next thereafter, furnish an annual 

license tax statement to the Secretary of State 

and county recorder of each county in Idaho 
= the articles of such corporation are 
ed. 


First Monday in July 
County treasurer must, on or before this date in 
year succeeding that in which taxes were levied, 
| enter all delinquent taxes (second half) and 
penalties in real property assessment roll, which 
entries are dated as of the Ist Monday of Janu- 
ary in year such taxes fall delinquent, and have 
force and effect of a sale to the tax collector 
(county treasurer) as grantee in trust for the 
i county. 




















June, 1937 





july 10 

Beer excise tax and report due. 

Monthly report of dealers in dairy products sub- 
stitutes due. 

Second Monday in July 

County assessor must assess all personal property 
between the 2nd Monday in January and the 
2nd Monday in July. 

Every railroad, electric current transmission line, 
telegraph and telephone company must file an- 
nual property tax return with State Auditor on 
or before this date. 

Every railroad, electric current transmission line, 
telegraph or telephone company must, on or 
before this date annually, furnish to the State 
Auditor certified copies of the annual reports of 
the board of directors to the stockholders, the 
annual reports to the Interstate Commerce 
Commission and to the railway commission of 
any state. 

The Board of County Commissioners of each 
county in Idaho meets as a Board of Equaliza- 
tion on this date each year for the purpose of 
equalizing the assessment of property on the 
personal property roll and to determine coni- 
plaints in regard to the assessment of such prop- 
perty, and allow or disallow exemptions claimed. 

July 15 

Electric light and power companies’ report and 
kilowatt tax due. 

Gasoline dealers’ report and tax due. 

Report and license tax of electric generating com- 
panies due. 

Sales tax and return due. 

Third Monday in July 

The Board of County Commissioners of each 
county in Idaho must complete its business and 
adjourn as a Board of Equalization on or before 
this date. 

















july 1 ILLINOIS 
uly 


Annual franchise tax of all corporations due. 
Architects must renew their licenses by this date. 
Barbers must renew their licenses by this date. 
Chiropodists must renew certificates by this date. 
Licenses of persons engaged in the business of 
furnishing bail bonds must be renewed by this 
date. 
Lien of franchise tax attaches. 
Poultry dealer’s annual license fee due. 
Registered structural engineers must 
tificate by this date. 
Storage warehouse for personal property annual 
license fee due. 
July 5 
Monthly report of food held in storage due from 
cold storage warehouses. 
July 15 
Alcoholic beverage tax return of manufacturers and 
importing distributors due between Ist and [5th 
of each month. 
Petroleum products inspection fees for May due. 
Retailers’ occupation (sales) tax reports and taxes 
due. 
July 20 
Last day for distributor of motor vehicle fuel to 
make monthly return and to pay tax. 
Last day for non-distributors to file monthly motor 
fuel report and to pay tax. 
July 30 
Last day for carriers to file monthly report of 
motor fuel delivered during previous month. 
July 31 
Last day to pay annual 
same are delinquent. 


renew cer- 

















franchise taxes before 


INDIANA 





July 1 
Application for inspection of nursery stock due. 
Employment agency reports due. 

Motor carriers regulatory fees due. 

Navigation company reports and taxes due. 

Semi-monthly payment of excise taxes on 
products and alcoholic beverages due. 

First Monday , Ee 
Briefs in support of rehearings of public utility 

assessments due. 

First Tuesday—— . 
Second meeting of State Board of Tax Comiunis- 

sioners. 

Monday Succeeding Second Session 
Board ; 
State Board of Equalization convenes tor 

session the Monday next succeeding the second 
session, which convenes the Tuesday after the 
first Monday of July, and which is limited t 
12 days. 

July 10 
Petroleum oils inspection fees due. 

July 15 
Bank and trust company reports due. 

Common carriers’ gasoline reports due. 

Imitation condensed milk tax due. : ; 

Quarterly return and payment of gross income tax 
due. 


malt 





of State 





third 











July 
Af 





mtn fF omits 2 
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June, 1937 


Semi-monthly payment of excise taxes on malt 
products and alcoholic beverages due. 
July 20 eee 
Bank and trust company taxes and building and 
loan association reports and taxes due. 
July 25- 
Gasoline dealers’ reports and taxes due. 
July 30 : . 
Annual report of domestic corporations due. 
Annual report of foreign corporations due. 
July 31— ’ 
Navigation company reports and taxes delinqueut 














IOWA 
July 1 


Annual corporation report: Any corporation or- 
ganized under the laws of Iowa or under the 
laws of any other state, territory, or any foreign 
country, which has complied with the laws of 
Iowa relating to the organization of corpora- 
tions and secured a certificate of incorporation 
or permit to do business in this State, required, 
between the first day of July and the first day 
of August of each year, to make an annual 
report and pay an annual fee of $1 to the Secre- 
tary of State. 

Annual corporation report—It shall be the duty 
of the Secretary of State, between the first day 
of May and the first day of July of each year 
to notify all corporations (doing business iu 
Iowa) of the requirements (of the annual report 
and permit to do business) inclosing therein a 
blank form and application. 

Annual report of stock transfers due. 

Chain store license tax due (payable in advance) 

Tobacco license or mulct taxes are paid to the 
treasurer of the city or town or county wherein 
the business for which such tax is paid is lo- 
cated. Such taxes are due on or before the 
first day of July each year, for the year then 
beginning. 





uly 4—— 
Milk dealers: License expires on this date after 
the date of issue. 
July 6 
Cold storage plants make quarterly return to De- 
partment of Agriculture on or before this date. 
Second Monday 
Electric transmission lines, express, freight line 
and equipment, railroad, telegraph and telephone 
companies: Property of such companies is as- 
sessed as of this date by State Board of Assess- 
ment and Review. 
July 20 
In all cases where the tobacco license or mulct tax 
has not been paid (on or before July Ist) the 
assessor of the city or town or seutediie, as the 
case may be, is required, on or after the 20th 
day of July of each year, to return to the county 
auditor and the Treasurer of State a list of 














persons who have engaged in selling cigarettes 
or cigarette papers. The county auditor there- 
upon enters the mulct tax against the real estate 
whereon such business is carried on. 

Last day to file first quarterly return with and 
to pay first quarterly retail sales tax to State 
Board of Assessment and Review. 

July 31 

After the expiration of 30 days from the date when 
the tobacco license or mulct tax becomes due 
and payable, if not paid it is delinquent and col- 
lectible by the county treasurer in the same 








manner in which other delinquent taxes are 
collectible. 
KANSAS 
July 1 


Corporations chartered admitted on or after this 
date not required to file franchise tax returns 
for such year. 

Manufacturers’ and dealers’ license fees reduced to 
50% of the annual fee. 

Motor vehicle registration fees reduced to 50% of 
the annual fee. 

July 10—— 

Oil inspection reports due. 

Second Wednesday 

State Tax Commission meets as board of equaliza- 
tion, 

July 15 

Butter manufacturers’ tax due. 

Ice cream manufacturers’ tax due. 

Milk condenseries’ tax due. 

Motor carrier reports and fees due and lien at- 

















taches, 
July 25 
Gasoline reports and taxes due. 
July 31 
Last day to present special grievance of express 
companies, 
KENTUCKY 
July 1 
All license taxes levied by cities of the fourth 
class are due. 


All property taxes in cities of fourth class due. 


ae date for property in cities of the sixth 
class, 


STATE TAX CALENDAR 


Assessors of the cities of the sixth class make out 
a list of taxable property between July 1 and 
November 1. 

Bank deposits are taxable as of this date. 

Banks, trust companies and real estate title insur- 
ance companies file with the Tax Commission a 
report of transfer of intangibles on this date. 

Chain store tax and report due. 

On or before this date the assessors of cities of 
the second class give public notice that property | 
tax returns are required. 

Penalty of 10 per cent added where taxes in first 
class cities remain unpaid. 

Property in cities of the second class is assessed | 
as of this date. 

Property is assessed for State and county taxes 
between July 1 and October 31. 

The value fixed and the amount of property as- 
sessed for State and county ad valorem taxes 
pi be the value and amount fixed as of this | 

ate. 


July 5 
Employment agency reports due. 
July 10 
Breweries and manufacturers of beer and wine file | 
monthly report and pay barrel tax on this date. | 
Commercial agency license tax due. 
Gasoline refiner’s and importer’s report due. 
Monthly alcoholic beverage report of hotels, res- | 
taurants and clubs due. 
Monthly amusement or entertainment report and 
returns due. 
Monthly excise tax report of blenders and rectifiers 
of distilled spirits and excise tax due. 
July 15 
Gross receipts report and tax on utilities due on 
or before this date. 
Motor carrier mileage tax due. 
Motor carrier operators’ reports due. 
Motor vehicle fuel tax report due. 
July 20 
Crude petroleum transporters’ monthly report due. 
Oil production tax due. 


July 21—— : . 
Report of banks showing total amount of deposits 
as of July 1, taxable in the name of the depositor 

















due. 
July 31- 
Gasoline reports (except refinery reports) and 
taxes due. ; 
Motor vehicle operator’s license expires on this 
date. 


On or before this date a report of gross receipts 
from each county for year ending June 30 is 
due by utilities operating in more than one 
county. 


LOUISIANA 


July Remsen ‘ 
usinesses started after this date pay one-half of 
annual license fee. 
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MARYLAND 
July 1 

Demand for hearing on assessment of property or 
any unit of tax value is granted unless filed 
before date of finality for taxable year in ques- 
tion or in Baltimore City before this date pre- 
ceding taxable year in question. 

Intangible personal property assessed by Appeal 
Tax Court of Baltimore City as of this date next 
preceding any tax year. 

Taxes in Baltimore City, on real estate or chattels 
real, on personal property, shares of stock and 
other property, subject to valuation by State 
Tax Commission are in arrears on this date 
next ensuing date of levy. 

July 5 

Last day to file monthly account of leaf tobacco 
sales on or through Baltimore market. 

Last day to file cold storage warehouse monthly 
report. 

July 10 

Last day to file monthly statement or declaration 
of insurance brokers, agents, or solicitors. 

Last day to make return and pay distilled spirits 

















tax. 
Last day to pay admissions tax. 
July 15 
Milk control fees due. 
July 31 


Last day to file beer tax report and pay tax on 
beer sold during preceding month. 

Last day to file dealer’s report and pay tax on 
gasoline sold or used during next preceding cal- 
endar month. 

Last day to pay cosmetics tax. 


MASSACHUSETTS 


July 1 

Commercial fertilizer additional fees and statements 
ue. 

Insurance license fees due. 

Mortgagees’ notice to collector due. 

Property taxes (first installment) due. 

Public halls’ license fees due. 

Tax on insurance companies due 30 days after 
notice by Commissioner but not later than 
July 1. 

July 10 

Alcoholic beverage excise tax return and tax due. 

July 15 

Cold storage warehouse reports due. 

Motor fuel distributors’ returns and tax due. 











aes MICHIGAN 
uly 


Annual franchise tax report due any time during 
July and August. 

Canning and preserving license fee due. 

Clam and mussel license may be procured. 

Dairy products’ application for license, and license 
fee due. 

July roll for city and/or school taxes collected 
separately. 

Last day for milk dealers to obtain license. 








uly 5 
Wholesale fish dealer’s report due. 

July 10—— 
Auctioneers in 

annual tax. 

Monthly report of oyster vessels due. 
Parish gasoline tax reports and tax due. 
Reports and tax on imported kerosene due. 
Reports of imported alcoholic beverages due. 
Reports of imported gasoline due. 

July 15 
Reports of gasoline and alcoholic beverages trans 


New Orleans to pay quarter- 





ported by carriers due. 
Wholesalers of dairy and beef products an' 
slaughterhouses reports and taxes due. 
July 20 





Alcoholic beverage tax reports and taxes due. 

Gasoline tax report and tax due. 

Kerosene tax report and taxes due. 

Luxury (sales) tax return and tax due. 
July 30 

Last day to pay second installment of real prop- 

erty tax in New Orleans. 
Oyster severance tax due. 
Public utility license tax report due. 





— tax reports by purchasers and dealers 
ue. 
Severance tax reports of gross production and 
taxes due. 
MAINE 
July 1 





Chain store licensees’ renewal applications due. 
Gasoline tax due. 





Small loan agency monthly reports due. 
July 8 ; : 
Lobster fishermen’s returris delinquent after this 
date. 
July 10 





Inspection fees for packing of food due. 





Sardine packing inspection fees due. 


| July 15 
| Gasoline tax sales report due. 





Last day to pay live stock remedies license fee. 

Lien date for specific taxes upon public utilities. 

Sales tax license must be renewed by this date 
unless taxpayer reports on own fiscal year, 

Severance tax and reports due. 

Specific taxes on public utilities delinquent. 

First Monday 

Annual report of power and supply companies to 
Secretary of State due. 

Capital stock tax on river improvement companies 





ue. 
First half public utility taxes may be paid by 
this date without penalty. 
July 5 
Gasoline: 
July 10—— 
Poutanen and contract carriers’ monthly report due. 
} tage dealers: Last day to make monthly report. 
uly 15 
etroit property taxes due. 
Lien date for Detroit city taxes. 
Monthly sales tax and return due. 
July 20—— 
asoline: 
tax due. 
Severance tax and reports delinquent. 
July 31 
Annual capital stock report of railroad companies 
to Secretary of State due. 
Annual sales tax return due unless taxpayer re- 
ports on even fiscal year. 
Motor vehicle registration when fee paid in in- 
stallments expires on this date. 





Common carrier’s statement due. 








Wholesale distributor’s statement and 








a MINNESOTA 
uly 


Appeal from decision of the Tax Commission in 
regard to iron severance tax must be filed on 
or before this date. 

Application for chain store license due. 

Common carriers file semi-annual list of ticket 
agents. 

Navigation companies file annual statement and 
pay tonnage tax. 

Statement of taxable moneys and credits due. 
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Unpaid drafts for iron severatice taxes are deliv- 
ered to Attorney General for collection. 
First Monday—— 
Annual report of telegraph companies due on or 
before this date. 
Borough boards of equalization meet on this day. 


July 5—— 
old storage warehouse reports due. 
July 10-—— 
siquor reports of wholesalers, brewers and dis- 
tillers due. 
Live stock commission merchants’ statements due. 
July 15——_ 
asoline tax and fees due. 


Interstate carriers truck mile tax and report due. 
Oil inspection fees due. 
Third Monday—— 
Borough boards of equalization complete their 
work on this day. 
County boards of equalization meet. 





July 20—— 
-ommon carriers’ liquor reports due. 
July 1 MISSISSIPPI 


Admission (amusement) tax and report is due 
between the Ist and 10th of each month. 

License for removal, sale and transportation of 
oysters, sea food, etc., expire on this date. 

Licenses for boats used to take or transport 
shrimp expire on this date. 


On or before this date the collector shall mail to 
each privilege taxpayer holding an annual li- 
cense and whole license will expire in August 


a notice thereof and a renewal blank. 

Oyster packers and canners file sworn statement 
on this date as to the number of barrels of 
oysters purchased and caught during the pre- 
ceding month. 

Oysters, sea food, etc.: 
is due on this date. 

First Monday 

The assessor completes the assessment of both real 
and personal property and files the roll or rolls 
with the clerk of the board of supervisors on or 
before this date. 

The State Tax Commission convenes on this date 
or as soon thereafter as practicable to hear and 
determine objections to assessments. 

The Tax Commissioner annually on the first Mon- 
day in July but not later than the first Monday 
in August determines the tax due against electric 
light and power, express, pipe line, railroad, 
sleeping car, telegraph and telephone companies. 

First Tuesday—— 

The State Board of Pharmacy meets at the capitol 
on this date for the purpose of examining ap- 
plicants for pharmacist’s license. 


Monthly inspection tax 








a 2 5 

holesale oyster and sea food dealers file monthly 
report on this date. 

July 10 





tween the Ist and 10th of each month. 

Every dealer in motor vehicles shall file a monthly 
report with the tax collector on this date. 

Motor vehicle monthly mileage tax reports are 
due on or before this date. 

July 15—— 


date, of gasoline and oil delivered by them. 
Distributors and wholesale dealers of gasoline file 
a, report and pay monthly tax on this 
ate. 
Franchise tax payable on or before this date. 
Franchise tax return due on or before this date. 
— gross sales tax and report due on this 
ate. 


july 1 MISSOURI 
uly 


Annual report to Secretary of State due on or 
before this date. 

Commission merchants’ license tax due. 

Corporations which register within 30 days from 
this date pay a $5 registration fee. 

Small loans: License expires. 

First Monday 

Manufacturers in St. Louis commencing business 
after the first Monday of July required to file 
fond for statement and tax due the following 

une. 

Merchants in St. Louis commencing business after 
the first Monday of July required to file bond 
for statement and tax due before the first Mon- 
day of the following July. 

Merchants’ and manufacturers’ ad valorem license 
taxes due on or before this date. 

Merchants’ and manufacturers’ ad valorem 
in St. Louis delinquent. 








turers delinquent. 
Second Monday 
St. Louis merchants’ and manufacturers’ 
of equalization meet to hear complaints. 
July 15 
Commercial feeding-stuffs’ statement due. 





boards 





' 


Admission (amusement) tax and report is due be- 


ommon carriers must file monthly report on this | 


taxes | 


Statements of St. Louis merchants and manufac- | 


| the Board, between 3rd Monday in 
| 2nd Monday in August, apply to Boar 
| the assessment corrected. 


THE TAX MAGAZINE 


July 25 
Gasoline—tax due. 

---distributor’s and dealer’s report of gasoline 

received due. 

—transporter’s statement due. 
July 30—— 
j ag statement and inspection fee due. 

uly 31 
eaaieenmeen’, wholesalers’ and dealers’ tax due. 
Soft drink report due . 


MONTANA 








uly 1 

J Agricultural seed warehousemen pay license fees 
to the State Treasurer annually on or before 
this date. 

Dealers in car lots of farm produce pay license 
fees to the State Treasurer annually on or before 
this date. 

Oleomargarine dealers’ license fees are due. 

Warehousemen, grain dealers, track buyers and 
brokers pay license fee to the State Treasurer 
on or before this date annually. 

July 1-15 

Motor carrier shall at the time of the issuance of a 
certificate and annually thereafter, on or before 
these dates pay the motor carriers’ tax to the 
Board of Railroad Commissioners. 











July 2 
Se license renewal fees are due. 

July 10 . 
Coamenedlen, butter, cheese, or ice cream factories’ 
reports are due. 

Milk or cream buying stations: reports due. 

July 15 

Alcoholic beverage, brewers’ and _ wholesalers’ 
monthly reports and excise tax due. 

Annual report of motor carriers is due. 

Dealers’ monthly gasoline tax and report due to 
ae Board of Equalization on or before this 
date. 

Railroads and common carriers file monthly report 
on or before this date with State Treasurer and 
State Board of Equalization of gasoline deliv- 
ered in state. 

Second Monday 

County assessor must complete assessment-book 
on or before this date each year. 

Personal property brought into county at any time 
after this date must be listed and assessed as if 
it had been in county at time of regular assess- 
ment, provided such property had not already 
been assessed for that year. 

July 20 

Oil producers’ additional license tax report and 
tax due. 

Third Monday 

Board of county commissioners (county board of 
equalization) meets on this date to examine 
assessment-book and equalize the assessment of 
property in county. Session continues no later 
than 2nd Monday in August. 

Net proceeds of mines and all property required 
by law to be assessed by the State Board of 
Equalization must be assessed on or before this 
date each year. Provision applies to railroads, 
telegraph, telephone, electric power, canal, ditch, 
flume, mining and oil companies. 

Railroads, dissatisfied with assessment by State 
Board of Equalization may at the meeting of 

uly and 
to have 

















Fourth Monday 
State Board of Equalization meets on this date 
each year and continues in session until 2nd 
Monday in August to assess franchise and other 
property of railroads operated in more than one 
county. 
July 30 

Carbon black producers’ semi-annual license tax 
and report due to State Treasurer on or before 

this date. 

Cement dealers, manufacturers and importers must 
file quarterly license report with and pay quar- 
terly license tax to State Treasurer on or before 
this date. 

Coal mine operators’ and dealers’ quarterly license 
tax and report due to State Treasurer on or 
before this date. 

Last day to pay oil producers’ license tax, first 
installment. 

Oil producers deliver quarterly license tax report 
to State Board of Equalization on or before this 
date. 

July 31 

Reports due from public warehousemen. 


NEBRASKA 














| July 1 
Domestic corporation franchise taxes and reports 
ue. 
Fee for permit to slaughter branded livestock is 
due on this date. 
First day to file foreign corporation franchise tax 
} reports and pd fee. 
First day to file gross earnings report of express 
companies. 










Gasoline: Statement of distributors and dealers 
due. 
Sales tax monthly return du. 


Licenses for public grain warehouses expire on 
this date annually. 









June, 1937 


Licenses of dairy product manufacturers expire. 

Licenses of imitation butter and cheese manufac. 
turers and dealers expire. 

Manufacturers and distributors of alcoholic liquor 
at wholesale must make a return with the 
eens Control Commission between the first 
and fifteenth of each month showing amount of 
alcoholic liquor manufactured and sold during 
the preceding month. 

Personal property brought into the State after 
April 1st and before July ist is subject to 
assessment. 
uarterly reports from game and fur farms due. 
econd installment of personal property taxes be- 
comes delinquent on this date. 

Second installment of personal property taxes in 
fe City of Omaha becomes delinquent on this 

ate. 
First Monday in 

State Board of 





uly 
ualization and assessment meets. 


, 1 neglgongas 
eports of public grain warehouses due. 


Jul 
mere reports of cold storage warehouses due. 





July 10 
mployment agencies’ reports due. 
] gg >a monthly reports of passes due. 
uly 15 
asoline dealers’ reports and taxes due. 
Reports and taxes of retail imitation butter dealers 


ue. 
Third Monday. 
Gasoline carriers’ reports due. 
State Board of Equalization convenes to review 
the several assessments of the assessors. 
July 31 
Last day to file foreign corporation franchise tax 
reports and pay fee. 
Penalty accrues on unpaid franchise taxes of do- 
mestic corporations. 











July 1 NEVADA 


Annual list of officers, directors, and designation 
of resident agent, and ‘$5 filing fee due. 

Collection agencies’ licenses due. 

Engineers (hoisting) license due. 

~— semiannual report for net proceeds of mines 

ue. 

Petroleum products report and fees due. 

Quarter for certain licenses begins. 

First Monda 

Public utilities tax due. 

Ten days later: Affidavits of tolls for roads and 
bridges due. 

Second Monday 

Last day for filing statement of property with 
assessor. 

July 15—— 

Patented mines: Taxpayer may present affidavit 
of $100 labor done to county board of equaliza- 
tion and have property stricken from tax roll. 

Third Monday—— 

Tax list to be completed and distributed. 

Fourth Monday—— 

County board of equalization convenes. 

July 25 
asoline (motor vehicle fuel) dealers’ and users’ 
reports and taxes due. 

July 31 : 

Mining companies: Last day to file second semi- 
annual statement of net proceeds of mines with 
Tax Commission. 

















NEW HAMPSHIRE 
July 1 


Annual inspection certificate expires. 
Delivery of assessment list to collector due. 
Gas and electric utility companies shall file annual 
statement with the Tax Commission. 
Gasoline distributor’s monthly tax due. 
Statement of railroads, telephone, telegraph, and 
express companies shall be filed with the Tax 
Commission. 
July 10— : 
Monthly report of agents of unlicensed fire insur- 
ance companies due. 
Monthly report of manufacturers and wholesalers 
of beverages due. 
Monthly report of foreign manufacturers 
wholesalers of beverages due. 
Monthly beverage report and fee of on-sale and 
off-sale permittees due. 
July 15 . 
Monthly report of gasoline distributors due. 
July 25—— 
Senvtecky report due. 





and 





NEW JERSEY 
1 


1 

Alcoholic beverage licenses must be renewed. 

Any municipal lien on realty remaining in orsecss 
on this date shall be enforced by sale of the 
roperty. . 

hues of real estate or any interest thereim 
must renew license on this date. _ 

Bottlers of soft drinks must renew license. 

Commission merchants must renew license. 
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June, 1937 


Dealers in commercial feeding stuffs must file 
statement and pay inspection fee. 

If application for motor vehicle registration be 
made after this date, one-half fee rate applies. 

Licenses of milk dealers expire. ' 

On or before this date distributors pay gasoline 
tax. 

Permit for importing, distributing, manufacturing 
or shipping dairy products must be renewed. 
Real estate brokers and salesmen must renew 
license. 
First Monday 
State Tax Commissioner conducts hearing for all 

persons interested with respect to the valuation 
and assessment of railroad or canal property. 
July 5 
Cold storage warehouses file report. 
July 10 

Manufacturers, distributors, transporters, storers, 
warehousemen and importers of alcoholic bev- 
erages reports due. 

Operators of interstate busses file monthly state- 
ment on or before this date. 

Operators of motor busses within the limits of a 
“municipality,” file a statement and pay the 
gross receipts tax on or before this date. 

July 31 

Distributors of motor vehicle fuel file monthly re- 
ports on or before this (last business day of 
month) date. 

Transporters of gasoline must, within 30 days 
after the close of each month, furnish a state- 
ment, to the State Tax Commissioner, of all 
deliveries to points in New Jersey. 














NEW MEXICO 





July 15— : 
—_ income (occupational) taxes and reports 
ue. 
Second installment of income tax due. 
July 20 





Motor carrier reports and taxes due. 
Pipe line license fees due. 
July 25 
Gasoline distributors’, retail dealers’ taxes and re- 
ports due, taxes and reports on gasoline pur- 
chased from unlicensed distributors and dealers 
due, carriers’ reports due. 





NEW YORK 
July 1 

Annual statement of advances under corporate 
trust mortgages required to be filed within 30 
days after this date. 

Farm Produce: License tax payable on or before 
this date. 

Motor vehicle, including motor bicycle registration 
fees, prorated if registration occurs on or after 
this date. 

Real property assessed for local and state taxation 
except where local statute directs otherwise. 


ee half of real estate taxes in Nassau County 
ue. 








July 5 
old storage warehouse monthly reports due. 
July 15 





quarter due, and tax payable within preceding 
fifteen days. 
New York Personal Property Tax returns due 
and tax payable. 
Third Tuesday in July. 
Board of Assessors of each town in Suffolk County 
meets to hear complaints. 
July 25 
Last day to file monthly report and pay tax un- 
der the New York City Public Utility Excise 


lax. 








NORTH CAROLINA 


July 1 
orporation franchise tax reports due. 
Quarterly reports of installment paper dealers due. 
'hree per cent discount period on property taxes 
_ expires. 
First Monday. 
Report and additional sales tax on oils and oil 
_ products due. 
State Board of Assessment hears complaints as 
to railroad assessments. 
‘Tax lien attaches to all real estate. 
"he Board of Equalization and Review shall com- 
plete their duties on or before this date. 
July 10 
Alcoholic beverage excise tax is due on or before 
the 10th day of each month. 
ice cream manufacturers’ reports due. 
—— tax refund application for preceding quar- 
er due. 
Gross sales return and tax due on or before this 
date where sales are reported on a monthly basis. 
Wholesale merchant’s license tax due. 
July 20 


Gasoline tax and report due. 
uly 31 
Semi-annual report of lightning rod dealers due. 
lelephone company quarterly reports and privilege 
taxes due 30 days after July Ist. 























STATE TAX CALENDAR 


NORTH DAKOTA 


July {——— 
yg corporation reports of capital stock, etc., 
ue. 
— report of corporate existence due during 
uly. 
Annual reports of stencils and brands due. 
Applications for gasoline tax refunds may be filed. 
Cigarette permit fees due. 
Cream station annual reports due. 
Motor vehicle registration fees reduced 50 per cent. 
Oil inspection reports and fees due. 
Railroad and telephone company reports due. 
Tractor fuel oil report and fee due. 
First Tuesday 
County boards of equalization meet. 








ae 6 

‘old storage warehouse reports due. 

July 10 
Coal mine licenses renewable. 
Grain warehouse reports delinquent. 
Oil inspection fees delinquent. 
Tractor fuel oil fees definquent. 








July 15 
Cussiies reports and taxes due. 
eee motor carriers mileage report and taxes 

ue. 

July 20 
Retail sales tax quarterly return and payment due. 
Surety liable on oil dealers’ bonds. 

July 31 
Annual report of stencils and brands delinquent. 
Cream station and dairy monthly reports due. 
Cream station annual reports delinquent. 

Grain warehouse reports due. 








OHIO 
July 1 


Last day for banks, railroads, steamship and ex- 
press corporations engaged in business of trans- 
mitting money to foreign countries to file 
certificate with superintendent of banks. 

Manufacturers and dispensers of narcotic drugs 
required to procure licenses. 

Narcotic drug licenses renewable. 

July 5 

Last day for employment agencies to file monthly 


July 6—— 

Last day for cold storage warehouse corporations 
to file report. 

First Monday 

Assessment date for equipment, freight line, and 
sleeping car corporations, for excise tax. 

Assessment date for property tax on express, tele- 
graph, and telephone corporations. 

July 10—— 

Admissions tax reports and payments due. 

Alcoholic beverage tax reports due. 

Last day for payment of eighth installment of real 
property and public utility real and tangible 
personal property taxes, if paid in ten imnstall- 
ments. 

Second Monday 

Day on which Tax Commission certifies to county 
auditor amount of property tax on all utilities, 
except equipment, freight line, sleeping car cor- 
porations and motor transportation corporations, 
apportioned to his county and taxing districts 
therein. 

Value of propert 
tioned by Tax 


July 15—— 
ranchise tax becomes a lien on all property. 
Last day to file application with Tax Commission 
for review of assessment of capital stock where 
tax statements were mailed by June 15. If 
statement mailed after June 15, application must 
be filed within 30 days from receipt of statement. 
Last day, without penalty, to pay franchise tax, 
if treasurer of state mailed tax statements by 
June 15, but no penalty until after 30 days 
from such mailing. 
Monthly report of unregistered dealers in motor 
vehicle fuel due. 
Private and public motor carriers’ license fees due, 
beginning in July, 1936. 
Use tax returns and payments due. 
July 16—— 
Penalty of 15% added to unpaid franchise tax 
where tax statement was mailed June 15. 
Penalty shall not attach prior to expiration of 
thirty days from date of mailing of tax state- 














of express companies appor- 
ommission among counties. 


ment. 
July 20—— sed) 
Intangible personal property taxes of financial in- 
stitutions, dealers in intangibles, intercounty 


corporations, railroad companies, suburban and 
interurban railroad companies, telegraph and 
telephone companies, express companies and 
other public utilities on the Auditor of State’s 
list due. 

Last day without penalty for dealers to report 
sales or taxable use of motor vehicle fuel during 
preceding calendar month. 

Private motor carriers’ monthly reports and emer- 

gency tax due. 


July 30 








359 


Where first half of real property and public utility 
real and tangible personal property tax assessed 
previous year was paid on time, this is the last 
day for payment of second half, where time has 
been extended. 





Transportation companies, including pipe lines 
report all deliveries of motor vehicle fuel in Ohio 
during preceding calendar month. 





ag | 31 . 
asoline tax for preceding calendar month due. 


Last day to file monthly fishing report. 


OKLAHOMA 





July 1 
Excise tax on petroleum report and tax due. 
First day for foreign corporations to file annual 

affidavit of capital stock. 
Food and drug manufacturers registration fees due. 
Gross production tax and report on oil and gas due. 
Hotels, restaurants, etc., license fees due. 
Sales tax terminates. 





~~ 5 
eports from mines (other than coal) due. 
July 10 
anes and tax of wholesalers of non-intoxicating 
alcoholic beverages due. 
Report of manufacturers of non-intoxicating alco- 
holic beverages due. 








ag | 15 
as a line reports of daily meter readings due. 
Gasoline tax and reports due. 
Mileage report and tax of motor vehicle carriers 
ue, 
July 20—— 
Monthly sales tax and report due. 
Reports from coal mines due. 
July 30—— 
Cutten manufactories gross production quarterly 
return and tax due. 
Gross production of tax and report on asphalt and 
ores due. 
Quarterly report of purchasers of oil and gas due. 
July 31 
Fur dealers’ reports due. 
Mortgagors’ statements of principal amount out- 


— on ‘nortgages due on or before this 
ate. 





July 1 OREGON 
uly 


Annual franchise (license) tax report of domestic 
and foreign corposations is due during the month 
of June, and on or before the 1st day of July 
each year. 

Any mining or oil corporation whose annual out- 
put or products shall not exceed in value $1,000, 
shall, if the annual mining statement is filed on 
or before July 1, be exempt from payment of 
annual [license fee as now provided but in lieu 
thereof shall pay annual license fee of $10. 

County board of equalization adjourns on or be- 
fore this date after subsequent meeting to correct 
errors, and on this date first half of property 
taxes equalized at subsequent meeting of board 
shall be due and payable. 

Electric companies apply for a license to conduct 
business of installing electric equipment on or 
before this date each year. 

Fiscal year period covered by annual license fee 
begins July 1st. 

Last day for domestic mining and oil corporations 
to file annual franchise (license) tax report when 
such corporations seek to pay only minimum $10 
license fee. 

Motor vehicle dealers’ licenses run from the Ist 
day of July of each year. 

Plumbers file application and pay registration fee 
on or before this date to commissioner of labor 
and inspector of factories and workshops. 

Public or terminal warehouse licenses expire on 
this date. 

Special motor carriers’ monthly fee due. 

ar 10 

il well license tax and report due on or before 
this date to county treasurer. 











July 15 

Fish poundage fee and report and meat dealers’ 
report due on or before this date. 

Gasoline tax and report due to Secretary of State 
on or before this date. 

On or before July 15 each year the Corporation 
Commissioner shall file with the State Treas- 
urer a statement, showing the amount of license 
fee due from the different corporations. Within 
30 days thereafter every domestic corporation 
shall pay or cause to be paid the license fee. 

July 20 

Alcoholic beverage excise tax and report due. 

Motor carrier’s tax due on or before this date. 


jay 21 

ast day for corporations to file annual franchise 

(license) tax report with Corporation Commis- 
sioner without penalty. 

July 31 

All certificates of cosmetic therapy schools expire 
on this date each year. 
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July 1 PENNSYLVANIA 


Brokers’, factors’ and commission 
license fees delinquent on this date. 

In cities of the first class the mercantile license 
tax must be paid on or before this date. 

Penalty accrues on delinquent property taxes for 
cities of the third class. 

Penalty accrues on property 
Philadelphia. 

Pharmacy permits expire. 

‘Tax bills issued in cities of the first class. 

Theatrical exhibition license fee must be paid on 
or before this date. 

First Monday 

In school districts of the second, third and fourth 

classes, the tax duplicates are furnished to the | 





merchants’ 


taxes for city of 











collector on or before this date. 
July 6 
Warehouses (cold storage): Quarterly report due 
July 10—— 
Amusement tax monthly reports and payments 
due. 


Liquor importers’ reports to Department of Reve. | 
nue due. 

Malt beverage tax reports to Department of Reve 
nue due. 

July 15 

Liquor manufacturers’ report and tax due. | 

July 22—— 

‘The amusements tax levied by an Act of June 22, 
1935, No. 183, is scheduled to expire on July 22, 
1937. 

July 30—— 

Discount on borough 
after date of notice. 

First class township taxes delinquent 60 days afte: | 
notice. 

July 31—— 

In cities of the first class the treasurer sues to 
recover mercantile license tax (due July Ist) on 
this date. 

In cities of the second class the third quarterl) 
installment of taxes becomes delinquent. 

Last day for 1 per cent discount on 
taxes for second class school districts. 

Monthly reports and tax payments of distributors 
and carriers of liquid fuels (for preceding 
month) due. 





taxes terminates 60 days | 


property | 


pa ae RHODE ISLAND 


Annual franchise tax on domestic corporations due. 
Corporate excess tax due. 
Gross earnings tax on public utilities is due. 
July 10—— 
Gasoline distributor’s monthly tax due. 
July 15 
Annual franchise tax on domestic corporations de- 
linquent. 
Corporate excess tax delinquent. 
Gasoline distributors’ monthly reports due. 
Interest charged on delinquent tax assessed against 
public utilities. 
Last day under extension of time to file account. 
Monthly sales tax report and tax due. 





First Tuesday 
July. 5 
irector of Taxation assesses light, power, heating, 


| July 7 
Second Monday 


July 10 


| July 13 
| July 15 


July 31— 
ross income tax on bulk sales, and report, due. 





July 31—— 


Application for issuance of an execution is made | 


to collect delinquent tax on public utilities. 


SOUTH CAROLINA 





July 1 

Alcoholic beverage permittees commencing busi- 
ness between July 1 and September 30 need only 
pay ™% permit fee. 


Motor bus and truck line fees may be paid semi- | 


annually in advance on or before January 
and this date. 
July 1-10 





Ist 


Admissions to amusements return and stamp tax | 


due between these dates. 


Power tax and report of public utilities due be- | 


tween these dates. 
July 4—— 
Fisheries monthly stamp report due not later than 
this date. 
July 5 
Fishing license tax report is due within 5 days of 
the end of each calendar month. 
Oyster or clam shuckers stamp report 





must be 


mailed on or before the 5th day of each suc- | 


ceeding month, 
Sturgeon, caviar or shad dealers file a report 
within 5 days of the end of each month. 
‘Tobacco warehousemen required to file statement 
on or before the 5th day of each month. 
July 20 
Gasoline tax and report of dealers, distributors, 





importers and storers due on or before this date. | 


SOUTH DAKOTA 

July 1—— 
Cigarette dealers’ licenses renewable. 

llearings on express company assessments prior 
to this date. 

oo restaurant and rooming house license fees 
ue. 

Malt extract and malt syrup registration fees due. 

Motor carrier permits renewable. 

Motor vehicle registration fees reduced to one-half. 


THE TAX MAGAZINE 


Property taxes delinquent in case tax books of 
county are destroyed. 

Railroad reports of elevators, warehouses and coal- 
sheds on rights of way. 

Warehouse reports due. 





County Boards of Equalization meet. 





water and gas companies and telephone com- 
panies. 





Director of Taxation assesses railroad companies. 





Director of Taxation assesses sleeping car com- 
panies and telegraph companies. 





Employment agency reports due. 
Motor carrier reports and taxes due. 





Director of Taxation assesses private car lines. 





Gasoline reports and taxes due. | 
Gross income tax on bulk sales, and report, due. 


Inspector of petroleum products may _ require | 
Teport. ‘ ; . . | 
—— remedy inspection and registration fees | 
ue. 
Monthly sales tax report and tax due. 
July 30—— 


Where gross income tax does not exceed $10 pe: | 
month: Tax, tax report and estimate due. 





TENNESSEE | 

July 1 
Annual corporation report must be filed and fee | 
must be paid by domestic and foreign corpora- | 
tions on or before July 1 annually to Secretary | 

of State. 
Excise (income) tax is payable on or before thi- | 
date to the Department of Finance and Taxa- 
tion. 
1-31 
emi-annual business license tax on domestic and 
foreign insurance companies is payable in July. 








Jul 





July 5 

, hme report of oils and volatile substances due 
on or before this date. 

July 15 

Insurance brokers’ semi-annual reports due on or 
before this date. 

Last day on which to file quarterly report of oil~ 
and volatile substances. eport is filed with the 
Comptroller of the Treasury. 

July 30 

Last day on which to pay annual excise (income) 
tax. Penalty accrues for failure to pay late: 
than this date. 








TEXAS 
July 1— 
Car companies’ public utility report and tax due. | 
Commercial and collection agencies’ tax and re 
port due. 
Emigrant agents’ reports due. 


— companies’ public utility report and tax | 


ue. 
Fire or fire and marine insurance agents, first day 
to file report. ; : Si; 
Freight car companies’ public utility report and 


July 1 
July 5 


June, 1937 


UTAH 
asoline distributor’s and retailer’s license fee due. 








Monthly report of cold storage warehouses due. 


July 10—— 


Carrier’s report of motor fuel deliveries due. 
Monthly report and tax of dealers and manufac- 
turers of alcoholic beverages due. 





July 15 . 
ross ton mile return and fees due on commercial 


motor vehicles. 
Monthly gasoline tax and report due. 
Sales tax and return due. 


July 20—— 
Monthly fees of motor carriers due. 
VERMONT 
July 1 





Licenses to sell oleomargarine expire. 

Quarterly reports of creameries, cheese factories, 
condensaries and receiving stations due within 
five days from this date. 





July 5 
1 Guarter-annual local property tax instalment due. 
uly 15 
orporation income (franchise) tax: Second quar- 
terly instalment of tax based on calendar year 
is payable to Commissioner of ‘axes on or 
before this date. 
July 31 
License fee of peddlers for last half of year due. 
Peddlers may obtain half-year licenses after this 


date. 
VIRGINIA 
July 1 
Commercial feeding stuffs registration to be made. 
— vehicle carriers’ road tax and appraisal tax 
ue. 
Permit period for fish and game breeders begins. 
Permit period for fox and rabbit breeders begins. 
Permit period for fur dealers begins. 
Wheat and corn millers’ inspection fee due. 
July 1-10 
—-*, salve, liniments, etc., vendors’ reports 
ue. 
Oyster purchaser’s inspection fee due. 
July 1-15 
Fish buyer’s and oyster packer’s report to be 
made between these dates each year. 
July 10 
Beer excise tax and report of beer sold during 
previous month due on or before this date. 
Beverage of not more than 3.2 per cent alcoholic 
content excise tax and report of beverages sold 
— previous month due on or before this 
ate. 
Fur dealer’s reports due. 
Tobacco warehouse report due. 























July 20 
asoline statement and tax due. 


July 1 WASHINGTON 


Agricultural seeds license fees due. 

Annual license fees of all corporations due. 

Annual license tax reports and taxes of foreign 
corporations due. 

Dairy plants and factories license fees due. 

Electricians’ license fees due. 

Fish hatchery reports due. 

Fur dealers’ reports due quarterly. 

Game farm reports due. 

Nursery stock descriptive invoices due. 

Nursery stock license fees due. 

Public warehouse license fees due. 








tax due. 
Gas, light, power and water companies’ public 
utility report and tax due. 
Last day to pay overdue franchise tax and penalty. 
Ore production taxes and reports due. 
Pistol dealers’ report due. 
Right to do business in state forfeited for failure 
to pay franchise tax. 
Sulphur production report and tax due. 
—— companies’ public utility report and tax 
ue. 
— companies’ public utility report and tax 
ue. 
Terminal companies’ public utility report and tax 
due. 
July 5 
Cigarette solicitors’ reports due. 
| July 10 
Cigarette distributors’ reports due. 
| July 15 
Excise tax and report on oleomargarine due. 














| July 20 
Densities taxes and reports due. 
| July 25 
Admissions taxes and reports due. 
Carbon black production taxes and reports due. 
Natural gas production and tax report due. 
Oil production reports and taxes due. 
| Prizes taxes and reports due. 
} July 30 
| il carriers’ report due. 
Oil production report: 
age due. 
July 31 
Last day for express companies to file report and 
pay tax to avoid penalties. 








Oil withdrawn from stor- 








First Monday 
County boards of equalization meet. 
July 15 
Admissions tax and return due. 
Auto transportation company reports and fees to 
Director of Public Works due July 1-15. 
Butter substitutes reports and taxes due. 
Compensating tax and return due. 
Gasoline reports and taxes due. 
Gross income (occupation) tax and return due. 
Public utility gross operating revenue tax and re- 
turn due. 
Retail sales tax and return due. 
Warehouse reports of business 
Agriculture due. 

July 31 
Fish quarterly reports and license fees due. _ 
Last day to file motion for hearing on utility as- 

sessment. 
Motor vehicle operators’ licenses expire on July 
31st of each off numbered year. 


July 1 WEST VIRGINIA 


Amusement devices, auctioneers, private bankers, 
brokers or real estate agents, collection agencies, 
non-resident fur buyers, hotels, junk dealers, 
labor agencies, patent medicines, pawnbrokers, 
pool rooms, restaurants, salesmen, slot machines, 
soft drinks, stamps, taxicab stands, theatrical 
exhibitions, etc., tobacco dealers, vessels, weal 

milk fac- 





to Director ol 





ons, creameries, shipping stations, zac 
tories, cheese factories, ice cream factories, 
condensaries, commercial feedstuffs, murser) 


stock and nurserymen required to renew licenses. 


(Continued on page 370) 
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ARIZONA 


The First Special Session of the Arizona 
Legislature convened on May 10, 1937. To 
date two bills have been introduced, i. e., 
H. B. No. 1, providing for the repeal of 
the sales tax in its entirety and H. B. No. 
3 proposing to cut the retail sales tax from 
2% to %% and increase the tax on mines, 
railroads and utilities from 31%4% to 5%. 


CALIFORNIA 


A number of bills relating to motor ve- 
hicle registration and delinquent taxes has 
been approved. It seems likely that the 
sales and use tax Acts will be amended 
particularly with respect to exemptions. 
Bills approved since the last issue of the 
Bulletin are as follows: 


Approvals 


Alcoholic Beverage Taxes.—A. B. No. 
2587 relates to the sale of alcoholic bever- 
ages. This bill becomes Ch. 58. 


Business License Taxes.—A. B. No. 809 
amends Sec. 3819, Political Code relating 
to an action to recover a tax paid under 
protest. This bill becomes Ch. 185. 


Motor Vehicle Registration.—A. B. No. 
1212 adds Sec. 130.1 to the Vehicle Code 









te sal 


Alabama (2nd Sp.). . 
Arizona 
Arizona (Sp.) 


California 


Delaware 
Florida ... 
Georgia (Sp.) ....... 
Georgia 


Illinois 
Indiana 


Kansas 


Maryland fore 
Massachusetts 
Minnesota 


Missouri ... 


MI, i. 5aicrsnieccars 
iemebentene 
Connecticut .......... 


Delaware (Sp.) ...... 


EE i edugeoni oad 
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Ee ee 


Maryland (Sp.) ...... 
|. eee Re: 


Minnesota (Sp.) ahaa 


oT 


NDER the above heading, report wil’ 

be made of the introduction of anc 
action taken on state tax legislation of 
importance to business interests. This 
section will be confined to pending bill: 
in state legislatures, and the final repor: 
will be that of enactment, when the bill is 
listed under the caption “approvals.” This 
feature is made possible through the facili- 
ties of the Commerce Clearing House 
Legislative Reporting Department, which 
furnishes a twenty-four hour reporting 
service on all subjects for all states. Copies 
of the text of any bill reported may be 
obtained for a service charge of one dollar 
per bill. 








providing for the issuance of a permit for 
examining motor vehicle registration rec- 
ords. This bill becomes Ch. 65. 

A. B. No. 1213 amends Secs. 140, 211, 225 
of the Vehicle Code and adds Secs. 143.5 
and 164.5 relating to non-resident permits. 
This bill becomes Ch. 66. 

A. B. No. 1216 amends Secs. 146 and 
146.5 of the Vehicle Code relating to the 
registration of motor vehicles previously 
registered outside California. This bill 
becomes Ch. 68. 


1937 Sessions of State Legislatures 
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TEATAX LEGISLATION 





Property Taxes.—S. B. No. 1099 relates 
to the publication of delinquent tax lists. 
This bill becomes Ch. 204. 

A. B. No. 11 provides for fire protection 
districts to levy assessments for cleaning 
up property. This bill becomes Ch. 30. 

A. B. No. 12 amends Secs. 3817, 3817d, 
3817f-3817h, 3817j, 38171, 3817m of the Po- 
litical Code and adds Secs. 3817b5 and 
3817c5, relating to payment of delinquent 
taxes and redemption of ge sold for 
taxes. This bill becomes Ch. 

A. B. No. 620 permits the hued 
of improvement districts where the orig- 
inal assessment was in error. This bill be- 
comes Ch. 144. 

A. B. No. 1069 relates to county maps for 
tax purposes. This bill becomes Ch. 209. 


COLORADO 


The service tax bill, House Bill No. 379, 
which has gone to the Governor for ap- 
proval, has been declared constitutional by 
the Attorney General in an opinion to the 
Senate of the State of Colorado. The bill, 
which provides for the imposition of a 2% 
tax upon the services of anyone engaged 
in the amusement business, was declared 
neither a sales nor an excise tax. Therefore 
a clause providing for the deposit of all 
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revenues derived from the tax in the gen- 
eral fund of the state does not contravene 
the constitutional amendment of November 
3, 1936, which provided that 85% of net rev- 
enues derived from sales and excise taxes 
be allocated to the old age pension fund 


Introductions 


Blind Relief.—S. B. No. 98 is an act con- 
cerning the adult blind and amends article 
1, Chapter 22, 1935, Colorado Statutes 
Annotated, relating to relief for the blind. 

S. C. R. No. 4 provides for the submission 
to the voters of an amendment to the con- 
stitution known as the “Old Age Pension 
Amendment.” 

S. C. R. No. 8 provides for a 
tional amendment relating to 
pensions. 

S. C. R. No. 9 provides for a 
tional amendment relating to 
pensions. 


Property Taxes.—H. R. No. 7 provides 
for a committee to investigate alleged dis- 
crimination on the part of the State Tax 
Commission and the Board of Equalization. 

H. B. No. 150 provides for the levy of 
a tax on all taxable property in the state 
for the support and maintenance of the 
University of Colorado. 


constitu- 
old age 


constitu- 
old age 


Approvals 


Business Licenses.—H. B. No. 355 pro- 
vides for the licensing of poultry dealers. 

S. B. No. 101 relates to the practice of 
chiropody and repeals sections 21, 22, 23, 
24, and 25 of Chapter 109, Colorado Stat- 
utes Annotated and all other acts in conflict 
therewith. 





S. B. No. 428 provides for the regulation 
of the sale of commercial fertilizers. 


Inheritance Tax.—H. B. No. €62 imposes 
a gift tax on the transfer of property. 


Motor Vehicles.—H. B. No. 260 effectu- 
ates the payment of an automobile tax 
according to the constitutional amendment 
voted at the last election. 


Revenue.—H. B. No. 917 provides for the 
levying of taxes. 


CONNECTICUT 


No legislative action of special interest 
has been taken on previously reported in- 
troductions of importance. S. B. No. 666 


imposing a stamp tax on chewing gum was 
killed. 


Introductions 


Business Licenses.—H. B. No. 1537 con- 
cerns the supervision and regulation of the 
small loan business. 


Cigarette Tax.—S. B. No. 1171 concerns 
a temporary cigarette tax. 


Property Taxes.—S. B. No. 1172 concerns 
tax delinquency and the collection of 
interest. 

H. B. No. 1556 concerns abatement of 
taxes. 

H. B. No. 1571 concerns tax liens and 
the collection of taxes. 


Approvals 


Property Taxes.—S. I. No. 631 elimi- 
nates necessity of filing tax lists except 
for those items prescribed on Board of 
Equalization form. 
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S. B. No. 923 concerns jeopardy collec- 
tion of state taxes, providing for definition 
and methods for collecting such taxes. 

H. B. No. 375 concerns jeopardy collec- 
tion of taxes. Provides procedure for 
collection when delay may be prejudicial. 

H. B. No. 509 amends Act concerning 
lists of transfers of taxable property. 

H. B. No. 720 concerns the taxation of 
real estate. 

H. B. No. 896 amends Section 1163, Gen- 
eral Statutes, relating to exemptions from 
personal property taxes. 

H. B. No. 903 concerns the separation of 
individual assessment lists. 

H. B. No. 904 concerns taxation in Town 
of East Haddam, providing lists require 
certain description of real estate. 


Succession Tax.—H. B. No. 508 amends 
Act concerning the succession tax upon 
jointly owned property. 


DELAWARE 


The Delaware Legislature adjourned on 
April 21, 1937. The following laws were 
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motor vehicles by providing that any in- 
spection made at any time other than that 
provided by law shall be subject to a fee 
of $1.00. 

H. B. No. 380 amends Sec. 26 of the 
motor vehicle law by providing that all 
town cars registered in this State shall be 
licensed as commercial cars. 


Occupational Licenses.—H. B. No. 426 
amends Ch. 6 of the Revised Code of 1935 
relating to occupational licenses. The 
rates are substantially the same with thie 
exception of the tax on laundry operators. 
Contractors are taxed $5.00 on gross re- 
ceipts up to $5,000 and one-fifth of one per 
cent for each $1,000 of gross receipts in 
excess of $5,000. The maximum rate is 
$100. 


Property Taxes.—H. B. No. 268 amends 
Ch. 44, Revised Code of Delaware 1935, by 
exempting from taxation the lands, build- 
ing and chattels of all motion picture 
studios and plants for a period of 15 years. 
| 
Special Session 





approved since the last issue of the 
Bulletin. 

Approvals 
Alcoholic Beverages—H. B. No. 174 


amends Ch. 176, Revised Code of Delaware 
1935, relating to cancellation or suspension 
of license for the sale of alcoholic beverages. 

H. B. No. 176 amends Ch. 176, Revised 
Code of Delaware 1935, relating to alco- 
holic beverage license fees. 

H. B. No. 365 amends Ch. 176 of the 
Revised Code of Delaware 1935, in. refer- 
ence to a license for tap rooms. 


Business License Taxes.—H. B. No. 63 
provides that bottlers shall pay the same 
a fee as merchants instead of a $25 
ee. 

H. B. No. 429 authorizes refunds of busi- 
ness license taxes, merchants’ license taxes 
and manufacturers’ license taxes erro- 
neously assessed and collected. 


Estate Tax.—H. B. No. 293 amends the 
estate tax law. 





Franchise Tax.—H. B. No. 430 amends 
Ch. 6 of the Revised Code of Delaware 
1935, by providing that a claim for refund 
of franchise taxes claimed to be errone- 
ously assessed may be made within three 
months after payment of the taxes. 


Horse Racing.—H. B. No. 576 amends 
Ch. 163, Revised Code of Delaware 1935, 
relating to horse racing. A fee of $3,000 
must be paid upon applying for a license. 
If a license is granted an additional fee of 
$2,000 is required. A tax of 20 cents is 
imposed on each admission. 


Income Tax.—H. B. No. 343 amends Sec. 
116, Ch. 6, Revised Code of Delaware 1935, 
relating to the income tax by providing 
for the deduction of amounts in lieu of 
dividends charged by or paid to the lender 
of stock borrowed to cover short sales. 


Merchants Tax.—H. B. No. 417 amends 
Ch. 6 of the Revised Code of Delaware 
1935, relating to the merchants tax by pro- 
viding for the payment of the tax in case 
of the discontinuance of business. 


Motor Vehicle Registration.—H. B. No. 
370 amends the operators’ license law. 


H. B. No. 372 amends Ch. 165 of the 


Revised Code relating to the inspection of 


Pursuant to the Governor’s proclamation 
the Legislature will meet in special session 
on May 18, 1937 to enact legislation pro- 
viding for an appropriation for the school 
budget, and for the diversion of franchise 
tax receipts to the General Fund. 


DISTRICT OF COLUMBIA 


The following bills affecting taxation in 
the District have been introduced and not 
previously reported herein. 


Introductions 


Alcoholic Beverages.—H. B. 
relates to solicitors’ licenses. 
mittee on District of Columbia. 


Income Tax.—H. B. No. 6598 provides 
for the levy of an income tax in the District. 
To Committee on District of Columbia. 


Taxation of Improvements.—H. B. No. 
6872 provides for the gradual abolition ot 
the taxation of improvements on land. To 
Committee on District of Columbia. 


Taxes — Special Assessments.—S. B. 
No. 2184 provides that the word “taxes” 
in Sec. 821, Ch. 4, part 7, title 20, Code, 
| relating to taxes paid to be refunded shall 
include special assessments. To Commit- 
tee on District of Columbia. 


Utility Property—H. B. No. 6543 pro- 
vides for annual assessment of all property 
in District of utility companies. To Com- 
mittee on District of Columbia. 


No. 6695 
To Com- 





FLORIDA 


The Florida Legislature has introduced 
and is considering a multitude of bills 
affecting taxation, the more important ones 
of which are listed below. 


Introductions 


Ad Valorem Taxes.—S. B. No. 89, S. J. R. 
| No. 97 and H. J. R. No. 429 abolish the 
ad valorem tax for state purposes. To 
Constitutional Amendments Committee. 


Aircraft—H. B. No. 983 licenses aircraft 
and operation thereof. To Aviation Com- 
mittee. 
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Alcoholic Beverages.—S. B. Nos. 211, 431, | 
533, 567 and H. B. Nos. 211 and 445 regu- 
late and tax the manufacture, sale and 
distribution of alcoholic beverages contain- 
ing more than 1% alcohol. To Temperance 
Committee. 

H. B. No. 1191 relates to taxation of 
alcoholic beverages with over 14% alcohol. 
To Finance and Taxation Committee. 


Assessment of Electricity Corporations. 
—H. B. No. 906 provides for assessment of 
property of firms engaged in manufacture 
of electricity. To Public Utilities Com- 
mittee. 


Automobile Tires.—S. B. No. 94 repeals 
the license tax on automobile tires. To 
Manufacturers Dist. Committee. 


Automobiles.—H. B. No. 1116 amends 
the law relating to taxation of automobiles 
and other vehicles. To Motor Vehicle and 
Finance and Taxation Committees. 


Aviation Motor Fuel.—S. B. No. 215 and 
H. B. No. 404 repeal the exemption of 
aviation motor fuel from taxation. To 
Aviation Committee. 


Beauty Culture. —S. B. No. 348 licenses 
practice of beauty culture. To Miscella- 
neous Committee. 


Boats.—S. B. No. 522 exempts from tax- 
ation any pleasure boat registered in a 
port outside the state. To Finance and 
Taxation Committee. 

H. B. No. 962 exempts from taxation 
pleasure boats or vessels not used for hire. 
To Finance and Taxation Committee. 


Bonds—Documents Tax.—H. B. No. 151] 
exempts bonds, debentures, notes, etc., 
from the excise tax on documents. To 
Finance and Taxation Committee. 

Chain Store Tax.—S. B. Nos. 108, 615, 
and H. B. Nos. 391 and 1109 levies a tax 
on the privilege of operating chain stores. 
To Finance and Taxation Committee. 

H. B. Nos. 1057 and 1130 amend present 
chain store tax. To Finance and Taxation 
Committee. 

Chain Store Tax—Recovery Act.—S. B. 
No. 189 and H. B. No. 244 impose a new 
chain store tax. To Judiciary “A” Com- 
mittee. 

Cigarette Tax.—H. B. No. 1053 imposes 
atax on cigarettes. To Finance and Tax- 
ation Committee. 


Citrus Fruits.—H. 
citrus fruit dealers. 
Committee. 


Cleaning and Dyeing Licenses.—H. B. 
No. 385 repeals the present law licensing 
such businesses. To Judiciary “B” Com- 
mittee. 


Coin Operated Machines.—S. B. Nos. 22, 
304, 466, and H. B. No. 44 repeal Ch. 17257, 
L. 1935 relating to licensing certain coin 
operated machines. To Finance and Tax- 
ation Committee. 


Corporation Stock Tax.—S. B. No. 437 
and H. B. No. 782 permit delinquent cor- 
porations to pay capital stock tax and be 
tfeinstated. To Judiciary “A” Committee. 


Documents Tax.—S. RB. No. 100 relates 
to the excise tax on documents, bonds and 
debentures issued by counties, cities and 
taxing districts. To Finance and Taxation 
-Ommittee. 

S. B. No. 241 relates to and imposes a tax 
°n documents. To Finance and Taxation 
LoOmmittee. 


B. No. 49 
To Citrus 


licenses 
Fruits 
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H. B. No. 310 relates to imposition of an 
excise tax on documents. To Finance and 
Taxation Committee. 

H. B. No. 784 imposes an excise tax on 
transactions and documents. To Finance 
and Taxation Committee. 


Dwelling Houses.—H. B. No. 444 relates 
to exemption of dwelling houses. To 
Finance and Taxation Committee. 


Electricity Tax.—H. B. No. 737 imposes 
a tax of $1.50 per $100 on payments re- 
ceived by corporations and individuals for 
electricity, natural or manufactured gas. 
To Public Utilities Committee. 


Fish Industry.—S. B. No. 274 licenses 
wholesale and retail fish dealers, canning 
factories and boats engaged in shell fish 
industry. To Game and Fish Committee. 


Foreclosure in Equity.—S. B. No. 254 
relates to taxation and provides for fore- 
closure in equity of tax sale certificates. 
To Judiciary “A” Committee. 


Foreclosure of Tax Certificates—S. B. 
No. 250 relates to foreclosure of delinquent 
sales tax certificates. To Finance and 
Taxation Committee. 


Games of Chance.—S. B. No. 564 relates 
to taxation and licensing of games of 
chance. To Finance and Taxation Com- 
mittee. 


Gasoline Tax.—S. B. No. 98 and H. B. 
No. 492 authorize cities, etc., to levy an 
excise tax on gasoline. To Finance and 
Taxation, Cities and Towns Committees. 

S. B. No. 112 and H. B. No. 150 exempt 
gasoline used in governmental functions 
from payment of the gasoline tax. To 
Finance and Taxation Committee. 

S. B. No. 155 and H. B. No. 267 impose 
an additional tax of 1¢ per gallon on gas- 
oline. To Finance and Taxation Committee. 

S. B. No. 688 provides that dealers in 
gasoline or other products of petroleum 
shall be exempt from the payment of the 
excise tax. To Finance and Taxation 
Committee. 

H. B. Nos. 70 and 449 impose an addi- 
tional tax on gasoline and like products. 
To Finance and Taxation Committee. 

H. B. No. 1346 places a 7 cent tax per 
gallon on motor fuel. To Finance and 
Taxation Committee. 


Gross Receipts.—H. B. No. 1240 amends 
the gross receipts tax feature of the chain 


store tax. To Finance and Taxation Com- 
mittee. 


Homesteads.—S. B. Nos. 64 and 432 can- 
cel all tax sales certificates owned by the 
state on homestead property. To Finance 
and Taxation Committee. 

H. B. No. 489 provides for the taxation 
of homestead property. To Finance and 
Taxation Committee. 


Income Tax.—H. J. R. Nos. 242 and 325 
propose a constitutional amendment au- 
thorizing the imposition of an income tax. 
To Constitutional Amendments Committee. 


Inheritance and Estate Tax.—H. J. R. 
No. 839 proposes a constitutional amend- 


|ment to authorize levy of inheritance or 


estate tax. To Constitutional Amend- 
ments Committee. 

S. B. Nos. 102, 668 and H. B. Nos. 129, 
796 and 900 relate to levy of inheritance 
and estate taxes. To Finance and Taxation 
Committee. 


No.3 and H. B. No. 29 provide for payment 
of tax certificates and liens in 10 annual 
installments. 
Committee. 


cept annual taxes on real estate in install- 
ments of 25% or multiples thereof. To 


386 and 451 relate to licensing of insurance 
agents or solicitors. 
mittee. 


742 imposes a tax on insurance companies, 
fraternal or benevolent associations doing 


additional 
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Installment Payment of Taxes.—S. B. 








To Finance and Taxation 











H. B. No. 693 requires collectors to ac- 

















Finance and Taxation Committee. 
Insurance Agents’ Licenses.—S. B. Nos. 




















To Insurance Com- 














Insurance Companies Tax.—S. B. No. 














business in the state, providing payment of 
percentage of receipts from 
policyholders. To Insurance Committee. 


Intangible Personal Property.—S. B. No. 
99 and H. B. No. 156 define intangible 
property and provide for assessment. To 
Finance and Taxation Committee. 

S. B. No. 291 defines and classifies intan- 
gible property for tax purposes. To 
Finance and Taxation Committee. 

H. B. No. 273 defines and classifies intan- 
gibles for tax purposes. To Judiciary “A” 
Committee. 

H. B. No. 1172 levies a tax on intangible 
personal property. To Finance and Tax- 
ation Committee. 


Junk Iron.—H. B. No. 573 levies a tax 
on sale of junk iron. To Finance and 
Taxation Committee. 


Merchants License Tax.—S. B. No. 425 
relates to the license tax on merchants, 


druggists, etc. To Finance and Taxation 
Committee. 


Mining and Minerals Tax—H. B. No. 
793 levies a tax on phosphates, limes, lime 
rock and other minerals and mines. To 
Finance and Taxation Committee. 


Motion Picture Shows.—H. B. No. 410 
relates to the taxation of theatrical shows, 
motion pictures, etc. To Public Amuse- 
ments Committee. 


Motor Vehicles—S. B. No. 535 and 
H. B. Nos. 895 and 978 relate to licensing 
motor vehicles, trailers and semi-trailers. 
To Motor Vehicles and Carriers Committee. 


Municipal Utilities—H. B. No. 274 ex- 
empts municipalities from the 144% tax 
on utilities. To Public Utilities Committee. 


Occupations License Tax.—S. B. No. 413 
and H. B. No. 868 impose a state license 
on all business, professions and occupa- 
tions not specifically licensed. To Finance 
and Taxation Committee. 


Outdoor Advertising.—S. B. No. 415 and 
H. B. No. 1318 regulate and license outdoor 
advertising. To Finance and Taxation 
Committee. 


Pari-Mutuel Tax.—S. B. No. 527 and 
H. B. No. 682 impose an additional tax of 
1% on pari-mutuel pools at any race track. 
To Finance and Taxation Committee. 

H. B. No. 757 amends race track laws 
to tax pari-mutuel pools to the odd cents. 
To Finance and Taxation Committee. 


Payment of Taxes with Bonds.—H. B. 
Nos. 105 and 109 provide for payment of 
taxes with bonds and interest coupons. To 
Finance and Taxation Committee. 


Personal Property Taxes.—S. B. No. 246 
provides for the manner and method of 
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collecting delinquent personal 
taxes. To Finance Committee. 
H. B. No. 1169 provides that all tangible 
personal property in State between Jan. 1 
and March 1 shall be liable for tax for 
that year. 
mittee. 


property 


Poles and Wires Tax.—S. B. No. 769 and | absolute title to State on all lands on which 


H. B. No. 805 raise the tax on poles used 
by wire communication and power com- 
panies. To Public Utilities and Finance 
and Taxation Committees. 


Promissory Notes—Excise Tax.—H. DB. 
No. 31 exempts renewals of promissory 
notes from documentary stamp tax. To 
linance and Taxation Committee. 


Property Tax.—l!. B. No. 536 relates to 
exemptions of property from taxation. 
linance and Taxation Committee. 


Rate of Interest on Personal Property 
Taxes.—S. B. No. 252 relates to rate of 
interest on delinquent or unpaid taxes on 
personal property. To Finance and Tax- 
ation Committee. 


Real Estate Taxes.—S. B. No. 243 pro- 
vides for settlement of delinquent taxes on 
real estate and to further defer enforce- 
ment of liens for such taxes. To Finance 
and Taxation Committee. 


Redemption of Delinquent Taxes.—S. B. 
No. 249 provides for redemption of delin- 
quent taxes on real estate. To Finance and 
Taxation Committee. 


Rolling Stores.—H. B. No. 1157 provides 
for an annual license tax of $1000 on rolling 


stores. To Finance and Taxation Com- 
mittee. 
Semi-Trailers License—H. B. No. 47 


fixes price of license tags on semi-trailers 
weighing 800 pounds or less. To Motor 
Vehicles Committee. 


Severance Tax.—S. B. No. 357 defines 
wild land and provides for assessment and 
payment of severance taxes. To Finance 
and Taxation Committee. 


Skin Buyers.—H. B. No. 1338 licenses 
buyers of skins, furs, etc. To Fish, Game 
and Conservation Committee. 


Soft Drinks Tax.—H. B. No. 683 imposes 
a tax on soft drinks and substitutes. To 
Finance and Taxation Committee. 


State Taxes.—S. B. No. 88 abolishes all 
standing levies for state purposes. To 
Finance and Taxation Committee. 


Store Tax.—H. B. No. 842 levies a tax 
on the privilege of operating stores. 


Tax Adjustment Board.—S. B. Nos. 418, 
617, 733 and H. B. No. 405 create a tax 
adjustment board in each county. To 
Finance and Taxation Committee. 


Tax Appeal Board.—S. B. No. 683 pro- 
vides for a tax appeal board in several 
counties of the state. To Finance and 
Taxation Committee. 


Tax Sale Certificates—H. B. No. 114 
provides for redemption of tax sale cer- 
tificates with bonds and interest coupons. 
To Finance and Taxation Committee. 


Tax Sales.—H. B. No. 595 provides for 
time limit for redemption of real property 
from lien of tax sale certificate. To Public 
Lands Committee. 

Taxation of Goods.—S. B. No. 25 and 
H. B. No. 152 relate to taxation of stocks 


| 
| 


| 
| 
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of goods. To Finance and Taxation Com- 


mittee. 
Theater Tax.—H. B. No. 1177 imposes a 


| tax on the privilege of operating a theater. 


To Public Amusements and Finance and 


to Finance and Taxation Com- | Taxation Committees. 


Title to Tax Lands.—H. B. No. 937 gives 


taxes have not been paid for past 5 years. 


|'To Public Lands Committee. 


Tokens Tax.—H. B. No. 636 levies a tax 
on tickets or tokens sold or given away 
which entitles the holder to receive money 
or anything of value. To Finance and 


| Taxation Committee. 


Traveling Show Business.—S. B. Nos. 


. | 453, 454, 455 and H. B. No. 637 provide for 
6 | 


payment of license tax by traveling show 
business. To Public Amusements Com- 
mittee. 

H. B. No. 638 amends the present trav- 
eling shows tax. To Public Amusements 
Committee. 


Traveling Shows—County Licenses.— 
H. B. No. 640 relates to payment of license 
tax by traveling shows according to popu- 
lation of municipality. To Public Amuse- 
ments Committee. 


Approvals 


Citrus Fruit Dealers—S. B. No. 36 li- 
censes dealers in citrus fruits. 


Extension of Time to Pay Taxes.—H. B. 
No. 20 provides that tax books shall be 
kept open in counties for taxes of 1936 
until June 1, 1937. 


Tangerines.—S. B. No. 42 imposes a tax 
of 5¢ per box of tangerines grown in state 
for advertising purposes. 


ILLINOIS 


The three per cent rate of the Retailers’ 
Occupation (Sales) Tax was extended to 
February 15, 1939, by H. B. No. 563, ap- 
proved by the Governor on April 29, 1937. 
A bill to similarly extend the utilities’ tax 
has been introduced. 


Introductions 
Chain Store Tax.-H. B. No. 862 pro- 


vides for a chain store tax; rates $25 for 
single store up to $1,000 each on all over 
forty. To Appropriations Committee. 


Gasoline Tax.—H. B. No. 720 makes 
partners and corporate agents, officers and 
employees liable for penalties for violation 
of motor fuel tax act. To Revenue Com- 
mittee. 

H. B. No. 738 reduces gasoline tax to 
two cents. To Roads Committee. 

H. B. No. 777 makes minimum penalty 
on bonds of motor fuel distributors $1,000. 
To Revenue Committee. 

H. B. No. 826 increases gasoline tax to 
4 cents until February 15, 1939. To Rev- 
enue Committee. 

Gross Income Tax.—S. B. Nos. 392 and 
394 propose a gross income tax at rate of 
one-half of one per cent. To Revenue 
Committee 

Licenses.—H. B. No. 798 licenses private 
detectives. To Judiciary Committee. 

H. B. No. 802 is a milk control act. To 
Agriculture Committee. : 

H. B. No. 828 requires medical practi- 





tioners to have licenses recorded in county, 
To Public Health Committee. 
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H. B. No. 863 licenses coin operated ma- 
chines. To License & Miscellany Commit- 
tee. 

S. B. No. 359 licenses public adjusters. 
To Insurance Committee. 


Motor Vehicles.—S. B. No. 373 gives 
cities and villages power to tax nonresident 
commercial vehicles. To Corporations & 
Municipalities Committee. 

S. B. No. 381 provides for a drivers’ li- 
cense law. To Roads Committee. 


Property Taxes.—H. B. No. 715 provides 
for installment payment of delinquent taxes 
with remission of penalties and interest. 
To Revenue Committee. 

H. B. Nos. 732, 733 and 734 provide for 
adjudication of tax objections before ex- 
tension of taxes in Cook County. To Rev- 
enue Committee. 

H. B. 739 permits redemption of prop- 
erty sold for taxes of 1929 to 1933 on pay- 
ment of principal and costs during 1937 and 
1938; penalty of 5 per cent to be added 
August 1, 1938. To Judiciary Committee. 

H. B. No. 767 requires Tax Commission 
to assess utilities on basis used for rate 
making purposes. To Revenue Committee. 

H. B. No. 797 permits delinquent taxes 
to be paid in installments in redeeming 
property. To Revenue Committee. 

H. B. No. 817 reduces penalties upon re- 
demption of property. To Revenue Com- 
mittee. 

H. B. No. 847 permits payment of delin- 
quent taxes in ten installments beginning 
October 1, 1937. To Revenue Committee. 

H. B. No. 855 increases park tax in cities 
of less than 200,000 from one to two mills. 
To Municipalities Committee. 

H. B. No. 859 gives Tax Commission 
power to make reassessments if local off- 
cials refuse. To Revenue Committee. 

S. B. No. 352 changes delinquent date of 

personal property taxes to May Ist. To 
Judiciary Committee. 
B. No. 380 removes exemption for 
cemetery property until such land is ac- 
tually sold for burial purposes. To Rev- 
enue Committee. 


Retailers’ Occupation (Sales) Tax.— 
H. B. No. 778 provides that department 
hearings shall be held in Sangamon county 
(Springfield) where taxpayer is a nonresi- 
dent. To Revenue Committee. 

B. No. 779 gives Department of 
Finance power to issue subpoenas. To 
Revenue Committee. 

H. B. No. 794 increases sales tax to 4 
per cent. To Revenue Committee. 


Utilities —H. B. No. 767 requires Tax 
Commission to assess utilities on basis of 
valuation used for rate making purposes. 
To Revenue Committee. 

H. B. No. 793 increases the utilities gross 
receipts tax to 4 per cent until February 
15, 1939. To Revenue Committee. 

H. B. No. 836 imposes a tax of 4 per 
cent on earnings of freight cars. To Li- 
cense & Miscellany Committee. 


Approvals 


License Taxes.—H. B. No. 386 reduces 
daily license fee for horse racing at tracks 
more than 50 miles from Chicago. 


Property Taxes.—H. B. No. 359 validates 
Cook County appropriation and tax levy 
ordinances for fiscal years 1935 and 1936. 

S. B. No. 251 fixes the municipal library 
tax levy. 
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S. B. No. 252 fixes the municipal tuber- 
culosis tax levy. 





Retailers’ Occupation (Sales) Tax— 
H. B. No. 563 extends the three per cent 
rate to February 15, 1939, on which day it 
reverts to two per cent. 










IOWA 


The Regular Session of the Iowa Legis- 
lature adjourned on April 20, 1937. The 
most significant tax measures approved 
since the last issue of the Bulletin are S. F. 
No. 28, providing for increasing the de- 
duction in income tax payments, and H. F. 
No. 389, providing for the taxation of the 
income of nonresidents derived from 
sources within the State. Other approvals 
are listed below. 
















Approvals 


Business Licenses.—S. F. No. 77 in- 
creases the license requirements of en- 
gineers and surveyors. 

S. F. No. 154 provides for licensing of 
dealers of narcotic drugs. 

S. F. No. 450 relates to the licensing of 
boats and pilots and fishing and game li- 
censes. 

H. F. No. 143 relates to license fees for 
hotels and restaurants. 

H. F. No. 172 relates to the licensing of 
public shows. 

H. F. No. 388 relates to the practice of 
podiatry. 


Income Tax.—S. F. No. 28 inc.‘eases the 
deductions allowed in computation of the 
income tax. 

H. F. No. 389 provides taxation of the 
income of nonresidents. 


Motor Vehicle Registration—S. F. No. 
181 repeals Ch. 251, Code, 1935, and enacts 
anew motor vehicle law. 

H. F. No. 218 provides for licensing and 
regulating retail business of sale and deal- 
ing in new and used motor vehicles. 


_H. F. No, 531 extends the date of drivers’ 
licenses. 


Poll Taxes.—S. F. No. 21 repeals Secs. 
4644-c58 to 4644-c64 and 4644-el to 
4644-e7, Code, 1935, which authorized the 
levy and collection of a road poll tax. 


Property Taxes.—S. F. No. 89 provides 
that local budgets are subject to appeal of 
10 or more taxpayers and for appeal boards. 

S. F. No. 127 provides that tax deeds are 
— to restrictions running with the 
and. 

_S. F. No. 160 provides for public hear- 
ings before the Board of Assessment and 
eview for valuation reductions. 

S. F. No. 167 permits confession of judg- 
ment for delinquent taxes and payment in 
installments. 

H. F. No. 52 amends Sec. 6211, Code, 
1935, relative to the power of cities and 
towns to levy annual special taxes. 

H. F. No. 119 extends the time of pay- 
ment of the first installment of property 
taxes until July 1, 1937. 

H. F. No. 496 provides for the suspen- 


sion of taxes by recipients of old age as- 
sistance. 


Sales Tax Amendment.—S. F. N 












































Sec. 2 of S. F. No. 316. 


Legislature which convened on January 6, 
1937, adjourned sine die on April 24, 1937. 
The most important law enacted at the 
Session was H. B. No. 1884 which provides 
for a 1% sales tax for old age pensions 
and a minimum educational program. The 
law, however, is subject to referendum at 
an election to be held the third Monday 
of August. 


gether with those previously reported com- 
plete the list of laws enacted at the 
Session. 

Approvals 


creases certain license fees and provides 
for additional regulation measures. 


must be in business six months before they 
are licensed to sell malt liquor. 


fe 
fees. 


and spirits sold by the State Liquor Com- 
mission. 





PENDING STATE TAX LEGISLATION 


MAINE 
The 1937 Regular Session of the Maine 


The following approvals, to- 


Alcoholic Beverages.—S. B. No. 508, in- 
S. B. No. 479 provides that restaurants 


H. B. No. 1848 imposes a beer importer’s 
e. 
H. B. No. 1867 increases retail license 


H. B. No. 1895 imposes a tax on wine 


Business Licenses.—S. B. No. 511 pro- 


vides for a five cent per square foot tax 
on billboards. 


H. B. No. 498 repeals the tax on games 


of skill. 


H. B. No. 1102 regulates and licenses 


real estate brokers and salesmen. 


H. B. No. 1691 imposes a tax of one cent 


per barrel on potatoes. 


H. B. No. 1834 licenses junk dealers and 


dealers in second hand goods. 


H. B. No. 1835 relates to the license fee 


for outdoor advertising. 


H. B. No. 1893 relates to the licensing 


of clam dealers. 
H 


No. 1894 relates to licenses and 


certificates for selling clams. 


Chain Store Tax.—S. B. No. 369 repeals 


the chain store tax law. 


Gasoline.—H. B. No. 1827 relates to de- 


duction for evaporation of fuel. 


H. B. No. 1828 relates to gasoline dis- 
tributors. 


Motor Vehicles.—S. B. No. 332 relates to 
the exemption of motor trucks from 
registration. 

H. B. No. 875 relates to registration fees 
to be paid for motor vehicles used for the 
carrying of passengers for hire and operat- 
ing over regular routes. 

H. B. No. 877 relates to the prepayment 
of excise tax on motor vehicles by foreign 
corporations. 

H. B. No. 1439 relates to the registration 
of house trailers and camp trailers. 


H. B. No. 1833 relates to the registration | 9 


of stone crushers, 
shovels, 
outfits. 

H. B. No. 1840 relates to the termination 
of registrations of motor vehicles 

Property Taxes.—H. B. No. 1872 relates 
to the exemption of property of war vet- 
eran organizations. 

H. B. No. 1873 increases tax exemption 
for soldiers. 


steam 
wood-sawing 


well drillers, 
grade rollers and 


Sales Tax.—H. B. No. 1884 provides for 
|a 1% sales tax law for old age pensions 
: 0. 528) and a minimum educational program. Sub- 
‘trikes sales tax on motor vehicles ee to referendum the third Monday in| following bills, in addition to those pre- 

August. 
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MARYLAND 


The Regular Session of the Maryland 
Legislature adjourned on April 1937. 
The First Special Session which convened 
on April 22, 1937 adjourned on May 6, 1937. 
The approvals listed below are additional 
tax measures passed by the Regular Ses- 
sion. No bills passed by the Special Ses- 
sion as yet have been approved. The most 
important passed was S. B. No. 1 provid- 
ing for an “Emergency Gross Receipts 
Wax. 


Approvals 


Alcoholic Beverage Taxes.—S. B. No. 152 
increases the license fee for the sale of 
beer and spirituous and fermented liquors 
in Charles County. 

H. B. No. 373 provides for the regulation 
of the sale of alcoholic beverages in Har- 
ford County and prescribes license fees. 

H. B. No. 431 relates to the issue of li- 
censes for the sale of beer in Garrett 
County. 

H. B. No. 513 prohibits the sale of al- 
coholic beverages except light wine and 
beer in the Town of Hvattsville. 

H. B. No. 590 makes it unlawful to sell 
alcoholic beverages other than wine and 
beer in the Town of Riverdale. This bill 
becomes Ch. 544. 

H. B. No. 646 authorizes the Liquor 
Control Board of Worcester County to pur- 
chase or import certain alcoholic beverages. 


Business Licenses.—S. B. No. 111 pro- 
vides for licensing of certain amusements 
in Garrett County. This bill becomes Ch. 
169 


S. B. No. 238 creates a State Board of 
Funeral Directors and Embalmers and 
amends the law relative to licensing of em- 
balmers. 

S. B. No. 249 relates to the licensing of 
persons selling solid fuel and weigh- 
masters. 

S. B. No. 295 prescribes the powers and 
duties of the Commissioner of Loans. 


Motor Vehicles.—S. B. No. 319 extends 
the operation of the motor vehicle titling 
tax until September 30, 1939. 


Property Taxes.—S. B. No. 26 fixes the 
state tax rates for 1938 and 1939. This bill 
becomes Ch. 339. 

S. B. No. 158 relates to tax sales by the 
Treasurer of Frederick County. This bill 
becomes Ch. 83. 

H. B. No. 29 relates to the sale of per- 
sonal property of delinquent taxpayers of 
Caroline County and the fees in connec- 
tion therewith. 

H. B. No. 65 relates to delinquent taxes 
in Caroline County. This bill becomes Ch. 


H. B. No. 292 relates to tax deeds given 
by the County Commissioners and the 
limitation upon the rights of action with 
right to tax sale property. This bill be- 
comes Ch. 275. 

H. B. No. 511 provides for an increase in 
the tax rate from 20¢ to 25¢ on $100 of 
valuation in the town of Brentwood. 


MASSACHUSETTS 


The 1937 Regular Session of the levis- 
lature convened on January 6, 1937. The 


' viously reported, have been introduced, 
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Introductions 


Alcoholic Beverages.—H. B. No. 1852 
further regulates the number of licenses that 
may be granted for the sale of alcoholic 
beverages. 


Business Licenses.—S. B. No. 401 ex- 
empts certain dealers in fuel oil from the 
provisions of law relating to hawkers and 
peddlers. 

H. B. No. 1836 increases the tax im- 
posed on amounts wagered at dog racing 
mectings conducted under the pari-mutuel 
or certificate system of wagering. 

H. B. No. 1868 requires the licensing of 
all hospitals. 


Motor Vehicles.—H. B. No. 1749 relates 
to the registration of home trailers. 

H. B. No. 1756 relates to fees for regis- 
tration of certain motor vehicles, trailers 
and semi-trailers. 


Property Taxes.—H. B. No. 1757 relates 
to the Board of Tax Appeals. 


Approvals 


Business Licenses.—H. B. No. 1676 au- | 
thorizes certain licensed milk dealers to 
sell products without being licensed as 
hawkers and peddlers. Chapter 214. 


H. B. No. 1799 licenses garbage collec- 
tors. Chapter 282. 


Property Taxes.—S. B. No. 402 relates 
to the time during which savings banks 
may hold real estate acquired by them by 
foreclosure and relates to the exemption 
of their deposits invested in such real €s- 
tate from taxation. Chapter 274. 

H. B. No. 1404 further reduces rates of 
interest on unpaid local taxes. Chapter 
203. 

H. B. No. 1680 prevents restrictions in 
deeds and other legal instruments being 
imperilled or impaired by a tax sale of 
property. Chapter 209. 


MICHIGAN 


The following bills have been introduced 
affecting taxation and not previously re- | 
ported herein. 


Introductions 


Delinquent Taxes.—H. B. No. 532 per- 
mits boards of supervisors to remit delin- 
quent tax penalties, interest charges, 
collection fees, etc. To Taxation Com. 


Delinquent Taxes — Personalty.—S. B. 
No. 286 provides for cancellation of all 
fees, penalties, etc., on delinquent personal | 
property taxes for 1935 and prior years | 
with 2% collection fee. To Taxation Com. | 

Department of Taxation.—S. B. No. 300 


creates state department of taxation. To 
State Affairs Com. 


Dry Cleaners.—H. B. No. 601 regulates 
and licenses dry cleaners. To State Affairs 
Com. 


Farmers.—H. B. No. 600 licenses farmers 
and provides for state board of examiners. 
To Fish and Fisheries Com. 


Gasoline Tax Increase.—S. B. No. 289 
increases gasoline tax to 4¢ per gallon. To 
Highways Com. 

Homesteads.—H. B. No. 519 provides for 
a homestead exemption of $2000. To Tax- 


constitutional amendment to permit enact- 
ment of an income tax. 
Am. Com. 


Y% of 1% tax upon unproductive intangibles 
and a 5% tax on productive intangibles. 
To Taxation Com. 


salesmen, motor vehicle finance companies 


and prohibits Sunday sales. To State Af- 
fairs Com. 
Peddler’s License—H. B. No. 501 


amends upper peninsular peddler’s license 
act to cover entire state. 


| stores,” was approved April 24, 1937; now 


THE TAX MAGAZINE 


Income Tax.—H. J. R. “R” proposes a 


To Revision & 


Intangibles Tax.—S. B. No. 246 levies 


Motor Vehicles—Trade Licensing.— 
H. B. No. 511 regulates salvage dealers, 


To Agriculture 
Com. 


Personalty Tax Exemption.—S. B. No. 
301 provides for a $500 exemption for any 
person, firm or corporation. To Taxation 
Com. 

H. B. No. 491 increases householders’ 
personal property exemption from $2(0 to 
$2000. To Taxation Com. 


Tax Rate Limitation.—S. B. No. 249 fixes 
powers of allocation board in determina- 
tion of tax rate limitations. To Taxation 
Com. 


Township Licenses.—H. B. No. 587 au- 
thorizes townships over 10,000 population 
to regulate and license trades, business and 
the operation of vehicles on the highways. 
To Towns and Counties Com. 


Used Car Lots.—H. B. No. 582 requires 
township boards to license used car lots. 
To Towns and Counties Com. 


Approvals 


Description of Real Property.—S. B. No. 
123 adds a method of arrangement for the 
description of real property in townships 
for tax purposes. P. A. 22 


Exemption of Credits.—S. B. No. 59 pro- 
vides that credits exempt from the specific 
tax, Mortgage and Bond Tax, as well as 
credits taxable under it, shall be exempt 
from further general taxes. P. A. 17. 


Payment of Delinquent Taxes in Install- 
ments.—H. B. No. 237 extends the applica- 
tion of P. A. 126, Acts 1933 to permit the 
payment of delinquent taxes for 1935 and 
prior years in 10 equal installments. Pay- 
ments to be made with a collection fee of 
2% but free from penalties if paid before 
Sept. 1 of the year in which the installment 
is due. P. A. 28. 


MINNESOTA 


The Legislature (Regular Session) ad- 
journed on April 22, 1937. 


Approvals 


Alcoholic Beverages——H. B. No. 279, 
which redefines the term “exclusive liquor 


becomes Chapter 421, L. 1937. 
H. B. No. 1467, which provides for the 


issuance of “off sale” licenses in villages of 
less than 500 inhabitants, 


was approved 
eg 26, 1937; now becomes Chapter 418, 
L. 1937. 

H. B. No. 1715, relating to the issuance 
of “on sale” licenses in cities of the third 
and fourth class, was approved April 24, 





ation Com. 





1937; now becomes Chapter 478, L. 1937. 
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S. B. No. 19, which redefines the term 
“fermented malt beverages,” was approved 
March 8, 1937; now becomes Chapter 59, 
L.. 1937. 

S. B. No. 208, relating to the excise tax, 
and providing for certain exemptions, was 
approved April 17, 1937; now becomes 
Chapter 240, L. 1937. 

S. B. No. 497, relating to the sale of in- 
toxicating liquors for medicinal purposes, 
was approved April 24, 1937; now becomes 
Chapter 418, L. 1937. 


Banks.—H. B. No. 1546, relating to bank 
examination fees, was approved April 17, 
1937; now becomes Chapter 276, L. 1937. 


Business Licenses.—H. B. No. 155, which 
provides for the licensing and supervising 
of steamfitters by the industrial commis- 
sion, was approved April 23, 1937; now be- 
comes Chapter 367, L. 1937. 

H. B. No. 267, which provides for regis- 
tration of painters, decorators, paperhang- 
ers, and sets up minimum standards, was 
approved April 26, 1937; now becomes 
Chapter 428, L. 1937. 

H. B. No. 505, which relates to the 
licensing of undertakers, was approved 
April 24, 1937; now becomes Chapter 417, 
LL. 1937. 

H. B. No. 1190, which licenses itinerant 
shows, carnivals, circuses, endurance con- 
tests and exhibitions, was approved April 
21, 1937; now becomes Chapter 331, L. 1937. 

S. B. No. 1462, regarding the licensing of 
Christmas tree dealers, was approved April 
26, 1937; now becomes Chapter 470, L. 
1937. 


S. B. No. 1497, which provides for the 
licensing of egg candlers and dealers, was 
approved April 26, 1937; now becomes 
Chapter 471, L. 1937. 


Gasoline Tax.—H. B. No. 1507, which ex- 
empts from the gasoline tax that used for 
road machinery, was approved April 23, 
1937; now becomes Chapter 376, L. 1937. 

H. B. No. 1099, which increases the gaso- 
line tax to four cents per gallon, was ap- 
proved April 23, 1937; now becomes 
Chapter 383, L. 1937. 


Insurance Companies.—H. B. No. 1036, 
regarding insurance in unlicensed com- 
panies, was approved April 17, 1937; now 
becomes Chapter 258, L. 1937. 


Iron Ore Assessment.—H. B. No. 623, 
which provides for the special classifica- 
tion of low-grade iron-bearing formations 
to be designated as Class la and permitting 
assessed valuation to be based on tonnage 
recovery, was approved April 22, 1937; now 
becomes Chapter 364. 


Iron Ore Tax.—H. B. No. 718, relating to 
the taxing of stockpiled iron ore, was ap- 
proved April 22, 1937; now becomes Chap- 
ter 365, L. 1937. 


Motor Carriers—Bond.—S. 13. No. 504, 
which amends Section 2(a)-4, Ch. 344, L. 
1933, relating to the taxation of motor ve- 
hicles by requiring a bond in certain cases 
and providing for reports, was approve¢ 
_ 22, 1937; now becomes Ch. 346, L. 
1937. 


Motor Vehicles.—H. B. No. 709, which 
amends Sections 1(g), 5, 13, 18, Ch. 170, 
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L. 1933 by increasing the fees as required 
from $5 to $7.50, was approved April 24, 
1937; now becomes Chapter 411, L. 1937. 


Property Taxes.—S. B. No. 42, providing 
for assessment in odd numbered years of 
properties becoming homesteads, was ap- 
proved April 14, 1937; now becomes Chap- 
ter 206, L. 1937. 

H. B. No. 60, requiring that all taxes be 
paid before filing petition, relating to col- 
lection of delinquent taxes, was approved 
April 26, 1937; now becomes Chapter 483, 
L. 1937. 

H. B. No. 243, relating to confessions of 
judgment for delinquent taxes, to bring 
up to 1934 and prior years; cover also 1935 
taxes, was approved April 26, 1937; now 
becomes Chapter 486, L. 1937. 

H. B. No. 1437, authorizing immediate 
sale of certain lands acquired by the state 
for taxes for 1926 and 1927, was approved 
April 17, 1937; now becomes Chapter 272, 
L. 1937. 

H. B. No. 1490, which authorizes tax levy 
for construction of roads in unorganized 
territory, was approved April 24, 1937; 
now becomes Chapter 395, L. 1937. 

H. B. No. 1685, which provides for an 
additional insurance premium surcharge, 
was approved April 22, 1937; now becomes 
Chapter 361, L. 1937. 


MISSOURI 


The following tax laws have been enacted 
by the Legislature of Missouri and not re- 
ported herein. 


Approvals 


Deduction of Donations by Corporations. 
—S. B. No. 42, Laws 1937 permits donations 
made by corporations up to 5% of net in- 
come for charitable, scientific or educa- 
tional purposes to be deducted. 


Discriminatory Laws.—H. B. No. 331 
directs the Attorney-General to examine 
the liquor laws and regulations of other 
states and determine whether any discrim- 
ination exists against liquors made in Mis- 
souri. If so the importation of liquors into 
— from such states is to be prohib- 
ited, 


Intoxicating Liquor.—Sub. for H. B. Nos. 
128, 129, 130, 131, 132 and 133 revises the 
rates of license fees to be paid under the 
Intoxicating Liquor Law generally and 
makes other changes. 


Nonintoxicating Beer.—Sub. for H. B. 
Nos. 134 and 135 amended the law governing 
the manufacture and sale of nonintoxicat- 
ing beer to conform with the change made 
in 1935 transferring its administration to 
the Supervisor of Liquor Control. 


NEBRASKA 


The Unicameral Legislature of Nebraska 
has acted upon the following bills since the 
last publication of this bulletin. 


Introduction 


Gasoline Tax.—L. B. No. 180 imposes a 
gasoline tax of not to exceed three cents 
per gallon on certain vehicles for the con- 
Struction and repair of streets. Action in- 
definitely postponed. 

















PENDING STATE TAX LEGISLATION 


Approvals 


Business Licenses.—L. B. No. 300 regu- 
lates the business of undertaking and pro- 
vides for a fee of twenty-five dollars. 

L. B. No. 365 provides for a fee of ten 
dollars from cosmetologists which fee shall 
include the first year’s registration certifi- 
cate; demands an annual fee of one dollar 
thereafter. 

L. B. No. 405 reduces the annual license 
fee for chiropractors to one dollar. 


Delinquent Taxes.—L. B. No. 231 creates 
a county delinquent tax sinking fund. 


Gasoline Tax.—L. B. No. 411 provides for 
a port of entry fee of fifty cents for gaso- 
line. 


Motor Carriers.—L. B. No. 178 gives the 
railway commission jurisdiction over motor 
carriers in intrastate commerce and pro- 
vides for annual fees of $5 for each vehicle. 


Motor Vehicles.—L. B. No. 147 provides 
for state wide inspection of motor vehicles; 
creates a division of highway safety and 
control to patrol highways and issues bi- 
ennial licenses for $1, renewal 75¢. 

L. B. No. 388 requires that dealers in 
motor vehicles be licensed by the highway 
department after January 1, 1938, and es- 
— a classification and schedule of 
ees. 

L. B. No. 413 relates to the issuance of 
towing permits affecting motor vehicles. 


Tax Levy.—L. B. No. 244 allows rural 
fire fighting districts to levy one-tenth of 
a mill for fire fighting apparatus. 

L. B. No. 246 provides that county levies 
shall include county taxes for current years 
and amounts necessary for the annual 
budget. 

L. B. No. 314 limits an aggregate school 
tax levy in certain districts and allows 
them only to issue refunding bonds. 

Tax Liens.—L. B. No. 71 provides for 
the sale of real estate acquired by tax sale 
or tax lien foreclosure. 


NEW HAMPSHIRE 


The following bills, relating to taxation, 
have been introduced or approved in addi- 
tion to those previously reported. 


Introductions 


Aircraft Tax.—H. B. No. 460 establishes 
a tax on aircraft. To Ways and Means 
Committee. 


Franchise Taxes.—H. B. No. 459 relative 
to forfeiture of charters of business cor- 
porations not paying franchise fees to the 
secretary of state. To Judiciary Committee. 
_ Narcotic Drugs.—S. B. No. 98 concern- 
ing the control of narcotic drugs, as revised 
by the federal narcotic bureau August 1932. 
To Public Health Committee. 

Trucks.—H. B. No. 453 relates to non- 


resident truck owners. To Transportation 
Committee. 


Approvals 
Bonded Warehouses.—H. B. No. 123 re- 
quires a license for bonded warehouses. 
Motor Vehicles.—H. B. No. 103 relating 
to an appeal from suspension or revocation 
of license to operate motor vehicles. 


Optometry.—H. B. No. 403 provides a 
fee for registration for practice of op- 
tometry. 
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NEW JERSEY 
The 1937 Regular Session of the New 


Jersey Legislature convened on January 


12, 1937. The following bills, in addition 
to those previously reported, have been in- 
troduced. 


Introductions 
Alcoholic Beverages.—A. B. No. 484 per- 


mits up to 5,000 gallons of still and fortified 
wine to be manufactured under a single 
license at $200. 


Utilities—A. B. No. 522 relates to the 


payment of excessive amount of gross re- 
ceipts taxes, and to the recovery thereof. 


A. B. No. 523 makes gross receipt taxes 


and franchise taxes of public utility cor- 
porations payable thirty days after the cer- 
tificate of apportionment instead of quarterly. 


Approval 
Property Taxes.—A. B. No. 133 provides 


a method of payment of delinquent munici- 
pal taxes and liens. 


Chapter 40. 


NEW YORK 


The New York Legislature adjourned 
May 6, 1937. Laws approved affecting 


taxation and not previously reported here- 
in are listed below. Chief in importance 
are the new gross income tax on public 
utilities and the increase in the gasoline 


tax of one cent per gallon. 


Approvals 


Abandonment of Lot Divisions.—A. B. 
No. 2106 provides that the provision re- 
lating to lot abandonment shall apply to 
counties embracing forest preserves when 
the tax commission consents thereto. The 
chapter also requires that instruments 
abandoning lot divisions be filed with the 
assessors, and a copy of the map of the 
subdivision filed with the recording officer. 
Chapter 299. 


Additional Gasoline Tax.—S. B. No. 442 
imposes an additional tax of one cent per 
gallon on all motor fuel sold within the 
state for the period between May 10, 1937 
and June 30, 1938. The enactment of this 
law raises the tax on gasoline to four cents 
per gallon for this period. Chapter 316. 


Assessment Rolls.—S. B. No. 867 adds 
the definition of “tax district” to Sec. 21, 
Tax Law so as to include a village in the 
term. Chapter 226. 


County of Erie—Sale of Lands for Un- 
paid Taxes.—S. B. No. 1275 authorizes the 
County of Erie to become a purchaser at 
the tax sale of land for unpaid taxes in 
Erie County. Chapter 239. 


Determination of Alcoholic Beverage 
Tax.—S. B. No. 864 provides that the de- 
termination of tax made by the department 
upon failure of the taxpayer to file return 
shall be final and irrevocable unless the 
distributor against whom the tax is as- 
sessed applies for a hearing thereon within 
30 days after receipt of notice of the de- 
termination. Chapter 204. 


Determination of Tax on Gasoline.— 
S. B. No. 866 provides that the determi- 
nation of tax made by the department upon 
the failure of the taxpayer to file return 
shall be final and irrevocable unless the 
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distributor against whom it is assessed has 
applied for a hearing thereon within 30 
days of the notice to him of the determi- 
nation. Chapter 205. 


Disposition of Fees Received under the 
Gasoline Tax.—S. B. No. 873 relates to the 
disposition of all taxes and all fees col- 
lected under the Gasoline Tax by deleting 


the word “license” therefrom. Chapter 
212. 


Information as to Franchise Tax Re- 
ports.—A. B. No. 800 authorizes the tax 
commission to furnish information con- 
tained in franchise tax reports to any 
municipality for use in certiorari or con- 
demnation proceedings. Chapter 219. 


New York City—Interest on Unpaid 
Taxes.—S. B. No. 1361 amends the New 
York City Charter by providing that un- 
paid taxes after May Ist, 1937 shall bear 
interest at 7% per annum instead of 10% 
per annum. Chapter 258. 


Public Utility Tax on Gross Income— 
Temporary.—S. B. No. 1989 imposes an 
additional tax of 2% on the gross income 
of utilities subject to the Department of 
Public Service and on the gross operating 
income of all other utilities for the period 
from July 1, 1937 to June 30, 1938. Monthly 
reports are required on the 25th of each 
month, the first being due August 25, 1937. 
The tax must be paid with the filing of the 
report. Chapter 321. 





Revision of Tax Laws.—S. B. No. 924 
continues to April 15, 1938 the temporary 


commission for the revision of the tax laws. 
Chapter 194. 


Slum Clearance Projects.—S. B. No. 1033 
extends the authority of municipalities to 
exempt buildings erected for slum clear- 
ance from taxation until January 1, 1947. 


Chapter 207. 


Tax Maps.—S. B. No. 863 requires as- 
sessors to use tax maps furnished by the 
commission in their assessment work. 
Chapter 203. 


Village Law.—A. B. No. 1555 amends the 
Village Law by validating tax sales held 
during 1937 notwithstanding the fact that 
notice shall not be published at the times 
specified in Sec. 126d. Chapter 260. 


NORTH CAROLINA 


The following completes the list of laws 
enacted by the regular session of the Legis- 
lature which adjourned on March 23, 1937. 


Approvals 


Gasoline and Kerosene Inspection Fee.— 
H. B. No. 177 provides for an inspection 
fee of one-fourth cent per gallon for the 
inspection of gasoline, kerosene and petro- 
leum products. 


Motor Carrier Act.—H. B. No. 583 enacts 
a new motor carrier law and repeals Ch. 
136, Laws 1927. The law conforms to the 
Federal Motor Carrier Act. 


OHIO 


The Ohio Legislature adjourned sine die 
on May 10 leaving the following bills in 
the hands of the Governor or already ap- 
proved by him. 
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Approvals 


Banks.—H. B. No. 414 regulates exami- 
nation costs, administration, and disposi- 
tion of profits of banks and also increases 
from $100 to $500 the license of foreign 
trust companies. 


Business Licenses.—H. B. No. 244 raises 
the barbers’ license fee from two dollars to 
three dollars annually. 


Cigarette Tax.—H. B. No. 591 makes it 
legal to use stamping meters for the ciga- 
rette tax. 


Delinquent Taxes.—H. B. No. 134 au- 
thorizes abatement of a part of delinquent 
tax penalty if the tax is paid within a speci- 
fied period of the settlement dates. 


Sales Tax.—S. B. No. 312 corrects the 
sales tax act to include a tax on bottled 
beer at one-half cent on each six fluid 
ounces. 

H. B. No. 339 exempts wine and intoxi- 
cating liquor sales by the drink from the 
sales tax. 


Tax Rebates.—H. B. No. 503 extends the 
time for the collection of tax rebates. 


Tax Levy.—S. B. No. 69 allows the court 
to authorize tax levies upon conservancy 
districts which may be organized. 

S. B. No. 65 subjects registered land to 
taxes and assessments. 


OKLAHOMA 


The 1937 Regular Session of the Okla- 
homa Legislature adjourned sine die on 
May 11, 1937. The Chain Store Tax bill 
died in committee. New sales and use tax, 
cigarette stamp tax, motor vehicle regis- 
tration, motor carrier mileage tax laws, to- 
gether with comprehensive amendments to 


the gasoline tax law were enacted. The | 


Governor still has time to approve addi- 
tional laws besides those reported below. 


Approvals 
Alcoholic Beverages.—H. B. No. 207, pro- 


vides for a tax of $2 per barrel on beer and | 


reduces retail license fees. 


Business Licenses.—S. B. No. 217 pro- 
vides that the Oklahoma Tax Commission 
shall administer the oleomargarine tax. 


Gasoline—H. B. No. 119 exempts air- 
plane gasoline from taxation. 

H. B. No. 588 amends the gasoline tax 
law comprehensively. 


Income Tax.—S. B. No. 304 relates to re- 


funds of income taxes erroneously paid | 


prior to 1931. 
Motor Vehicles.—H. B. No. 7 provides 


for the licensing of drivers and operators | 


of motor vehicles. 


H. B. No. 26 creates a Department of | 


Public Safety and transfers all the duties 
of the Highway Commission relative to 
the granting of certificates of title to the 
new department. 

H. B. No. 264 fixes license fees for motor 
vehicles and allocates the revenues. 

H. B. No. 283 levies a motor vehicle 
mileage tax and provides for collection 
methods. 

H. B. No. 376 levies a 2% excise tax on 
motor vehicles. 

H. B. No. 385 provides for an annual tax 
on farm tractors. 
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Oil.—H. B. No. 351 relates to the excise 
tax on oil. 


Property Taxes.—S. B. No. 146 cancels 
redemption fees on tax sales redeemed be- 
ao December 1, 1935 and January 7, 
1937. 

S. B. No. 285 relates to the correction of 
mistakes and compromise of ad valorem 
taxes. 


Sales and Use Tax.—H. B. No. 206 levies 
a 2% tax on sales of tangible personal 
property and certain services. 

H. B. No. 589 levies a 2% excise tax on 
property brought in from states having no 
sales tax. 


Taxation Generally.—H. B. No. 498 pro- 
vides for a one man tax commission. 


Tobacco.—H. B. No. 236 levies a stamp 
tax on cigarettes. 


Utilities —H. B. No. 275 classifies air- 
port’s buildings, shops and equipment and 
levies a 2% gross receipts tax. 

H. B. No. 471 grants the tax commission 
power to equalize and adjust the 4% freight 
car gross earnings tax with an ad valorem 
tax. 


PENNSYLVANIA 


House Bill No. 1043 which reenacts the 
State Personal Property Tax Act is in the 
hands of the Governor for approval. It 
was originally sent to the Governor on 
April 28th but he returned it to the Senate 
for correction of the title. The necessary 
change has been made and it was repassed 
by the House on May 10th and is again in 
the hands of the Governor. 

It appears that there will probably be 
a Chain Store Tax enacted at the present 
session of the Legislature. House Bill No. 
228 has been amended and passed the Sen- 
ate. This bill now taxes theaters as well 
as stores. 


Introductions 


Capital Stock Tax.—S. B. No. 1144 ex- 
empts stock of companies owned by other 
corporations paying the tax. To Finance 
| Committee. 


Estate Tax.—S. B. No. 1248 amends the 
Estate Tax Act relative to property pass- 
ing to non-residents. To Judiciary Gen- 
| eral Committee. 


Gasoline Tax.—H. B. No. 2242 reduces 
the discount for prompt payment of Liquid 
Fuels Tax. 


Iron Ore, Petroleum and Gas.—H. B. 
No. 2206 imposes an excise tax of 5 per 
cent on iron ore, crude petroleum and 
natural gas. To Ways and Means Com- 
mittee. 


Licenses.—S. B. No. 889 amends thie un- 
| dertakers’ license law to permit the op- 
eration of branches and use of trade names 
in certain cases. To State Boards Com- 
mittee. 

S. B. Nos. 1118 and 1131 license private 
detectives. To Law and Order Committee. 


Poll Tax.—S. B. No. 909 proposes a per 
capita poll tax of $5 for school purposes. 
To Finance Committee. 


Property Taxes.—S. B. No. 1135 compre- 
hensively amends the county_ persona 
property tax law. To Finance Committee. 

S. B. No. 1139 authorizes cities of tlic 
first class to consider deficits in fixing tax 
rates. To City Government Committee. 
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S. B. No. 1212 provides separate tax 
rates for land and improvements in cities 
of the first class. To City Government 
Committee. 


Utilities —H. B. No. 2180 imposes a 7 
per cent tax on gross receipts of natural 


gas companies. To Ways and Means Com- 
mittee. 


Approvals 


Alcoholic Beverage Taxes.—H. B. No. 
1635 comprehensively amends the Act of May 
5, 1933, No. 104, P. L. 284, the Malt Bev- 
erage Tax Law. No changes are made 
in the tax rates but a reciprocity provision 
is inserted to provide that imported bev- 
erages shall be taxed at the same rate as 
Pennsylvania beverages are taxed in such 
foreign state, territory or country. Addi- 
tional provisions are added for the en- 
forcement of the tax and giving the 
Department power to make arbitrary as- 
sessments. The provision relative to the 
afixing of revenue stamps is revised to 
require them to be affixed in the manner 
prescribed by regulations of the Depart- 
ment. The provisions relative to refunds 
are revised to permit the refund to be 
made upon evidence satisfactory to the 
Department or where such beverages have 
been destroyed under the supervision of the 
Federal Department of Treasury. This bill 
becomes Act No. 119. 


Bonus—Exemptions.—H. B. No. 556 
amends and reenacts section 3 of an Act 
of April 20, 1927, P. L. 322 (Code section 
5689a-3), to add credit unions to the ex- 
ceptions from the bonus enumerated there- 
in. This bill becomes Act No. 88 


Licenses.—H. B. No. 440 amends an Act 
of June 7, 1901, P. L. 493, relative to the 
licensing of plumbers by municipalities. 
3oroughs, incorporated towns and town- 
ships of the first class are added to the 


municipalities authorized to license plumbers. | 


This bill becomes Act No. 44. 

H. B. No. 1028 comprehensively amends 
the Act of May 1, 1933, P. L. 216, pro- 
viding for the licensing and registration of 
dentists and dental hygienists. This bill 
becomes Act No. 136. 

H. B. No. 1574 enacts an entire new law 
regulating the production, transportation, 
manufacturing, processing, storage, dis- 
tribution, delivery and sale of milk and 
providing for the licensing and bonding 
of milk dealers. This bill becomes Act 
No. 105. 

H. B. No. 734 is an Act providing for the 
regulation of finance companies and im- 
poses an annual license fee of $100. Li- 
censes must be secured from the Secre- 
tary of Banking and all licenses expire on 
June Ist annually. No abatement of the fee 
‘is allowed for expired portions of a year 
and a separate fee must be paid for each 
Dlace of business. This bill becomes Act 
No. 66. 

H. B. No. 741 amends and reenacts the 
Act of May 2, 1929 (P. L. 1518) relative to 
the inspection of elevators. The fee for 
certificate of operation is $1 and the fees 
or inspection are $12 for passenger eleva- 
tors, $6 for freight elevators, $3 for dumb- 


Waiter hoists and $3 for building hoists. | 
Applicants for positions as elevator in- | 


Spectors pay a fee of $10 for examination 
and an additional fee of $5 if the com- 


Mission is issued. This bill becomes Act 
No. 69, 


PENDING STATE TAX LEGISLATION 


Mercantile License Tax.—H. B. No. 2118 
clarifies the provisions relative to appeals 
from the Mercantile License Tax assess- 
ments. This bill becomes Act No. 152. 


Property Taxes.—H. B. No. 476 provides 
for the abatement of penalties and interest 
on local taxes (except in Philadelphia) 
upon condition that such taxes are paid 
as prescribed by the Act. The Act applies 
to taxes delinquent for 1934 and all previous 
years and requires that such taxes be paid 
in five equal installments on November Ist 
of the years 1937 to 1941 inclusive. Cur- 
rent taxes must be promptly paid and upon 
failure to pay the current taxes in any 
year one-fifth of the abated penalties is 
revived. This bill becomes Act No. 83. 

H. B. No. 679 makes similar provision 
for certain special charges for improve- 
ments, etc. This bill becomes Act No. 84. 

H. B. No. 1311 authorizes cities of the 
second class to sue out writs of scire facias 
on certain tax liens, to revive writs of scire 
facias on such liens, or to revive judg- 
ments on such liens where more than five 
years has elapsed since said liens were 
filed or such judgments were entered or 
revived; and to reduce such liens to judg- 
ment or to revive such judgments; and 
providing for the revival and collection of 
such judgments. This bill becomes Act 
No. 75. 

S. B. No. 370 provides that the city 
comptroller shall have power to withhold 
payment of claims if the creditor owes 
delinquent taxes and to enter into such 
agreements as may be necessary to assure 
payment of the delinquent taxes. This bill 
becomes Act No. 63. 

S. B. No. 588 amends and reenacts sec- 
tion 1 of Article 3 of an Act of June 25, 
1919 (P. L. 581) pertaining to the govern- 
ment of cities of the first class. The office 
of ‘Department of Receiver of Taxes” is 
abolished and the duties formerly performed 
by that office are now transferred to the 
office of “Department of City Treasurer.” 
This bill becomes Act No. 110. 

S. B. No. 590 relates to tax assessments 
in counties of the first class. The Act 
provides for a new system of tax assess- 
ments and records for the purpose of main- 
taining a scientific and modern system of 
appraisement. This bill becomes Act No. 
12. 

H. B. No. 1043 which reenacts the State 
Personal Property Tax is in the hands of 
the Governor for approval. 





RHODE ISLAND 


H. B. No. 576 purporting to amend the 
constitution to exempt homes up to $3,000 
from taxation was killed. H. B. No. 689 
which would change the motor vehicle 
registration period from the calendar year 
to period ending March 3lst was vetoed. 
H. B. No. 696 raising tax rates on in- 
tangibles has passed the House. No action 
has been taken on H. B. No. 712 imposing 
a tax on incomes. 


Approvals 


Alcoholic Beverage Taxes.—S. B. No. 
197 amends Sec. 21, Ch. 2013, L. 1933, re- 
lating to alcoholic beverages. 

H. B. Nos. 864 and 866 amend Secs. 5 and 
5B, Ch. 2013, L. 1933, relating to alcoholic 
beverage taxes. 
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Business Licenses.—H. B. No. 552 au- 
thorizes the licensing of the game called 
“Bingo” or “Beano” or any similar game. 

H. B. No. 664 regulates the business of 
making small loans. 


Gasoline Tax.—H. B. No. 713 increases 
the gasoline tax from 2 to 3 cents per 
gallon. 

H. B. Nos. 858 and 860 amends Ch. 679, 
L. 1925, relating to the tax on gasoline. 


Motor Vehicles.—S. B. No. 183 amends 
section 2, Chapter 98, General Laws, re- 
lating to motor vehicle registration. 


Poll Taxes.—H. B. No. 528 amends Sec. 
4, Ch. 61, Gen. Laws, to remit tax levied 
against persons receiving state old age 
assistance. 


Property Taxes.—H. B. No. 611 incor- 
porates the Bradford Fire District with 
power to tax property. 

H. B. No. 789 permits collector of taxes 
to convey more than one parcel of land 
in one deed. 


SOUTH CAROLINA 


The following bills, relating to taxation, 
have been introduced or approved in addi- 
tion to those previously reported. 


Introductions 


Banks.—H. B. No. 1162 levies a tax upon 
income of banks. To Ways and Means 
Committee. 


Business License Exemption.—H. B. No. 
1053 exempts all Spanish-American War 
veterans who are owners of business es- 
tablishments from all business license fees. 
To Ways and Means Committee. 


Candy License.—S. B. No. 808 eliminates 
the provision of subsection H, section 2527 
of the Code of 1932, as amended by Act 273 
of the acts of 1935 relative to license tax 
on sale of candy. To Finance Committee. 


Electric Power Tax.—H. B. No. 1067 
amends subdivision C, section 2558 and 
sections 2559 to 2564, inclusive, Code of 
1932, so that the provisions of said sections 
relating to the collection and disposition 
of such tax shall not apply to any person, 
firm or corporation owning or operating a 
hydro-electric generating plant or steam 
plant furnishing power to an industrial cor- 
poration that owns all the capital stock of 
the corporation owning and operating such 


generating plant. To Ways and Means 
Committee. 


Fertilizer—H. B. No. 1013 regulates 
manufacture, sale, shipping, transportation 
and analysis, making, labeling and dealing 
in fertilizers, fertilizer materials and in- 
gredients. To Agriculture Committee. 


Gasoline Tax.—S. B. No. 891 asks Con- 
gress to remove federal tax on gasoline 
and to leave this source of revenue to the 
states. 


Hawkers and Peddlers.—H. B. No. 1246 
provides that operators of rolling stores 
shall be construed as hawkers and peddlers 
and subject to the provisions of the law 
relative thereto. 


Soft Drinks.—H. B. No. 1227 provides 
that bottled soft drinks license law crowns 
be affixed to each individual bottle of soft 
drinks sold. To Ways and Means Com- 
mittee. 
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Approvals 


Exemptions.—S. B. No. 648 relates to tax 
exemptions. 


Insurance Benefits.—S. B. No. 311 amends 
section one of Act 631, Laws 1934 so as | 
to exempt insurance policies in which bene- 
fits are payable, where they are under $500 
or less, from the provisions thereof. 


Motor Vehicles.—H. B. No. 971 authorizes 
reciprocity between this state and other 
states with respect to operation of motor | 
vehicles. 


Law without Approval 


Exemption.—S. B. No. 722 exempts man- 
ufacturing enterprises locating in Charleston 
or Georgetown counties whose capital 
stock is one hundred thousand dollars or 
more from county taxes for ten years. 


TENNESSEE 


The Tennessee Legislature is again in 
session after a recess and the following 
bills have been introduced. 





Introductions 


Excise Tax.—S. B. No. 910 and H. B. 
No. 1225 provide for the reduction of the 
excise tax to 3.75%. 


Gasoline Tax.—S. B. No. 911 and H. B. 
No. 1226 amend the gasoline tax law. 


Motor Vehicle Registration.—S. B. No. 
722 and H. B. No. 1042 provide for privi- 
lege tax on autos, trucks, etc. for Gallatin. 

S. B. No. 851 and H. B. No. 1056 au- 
thorize the Finance and Taxation Com- 
missioner to make reciprocal agreements 
as to motor vehicles. 

S. B. No. 962 reduces the drivers’ license 
to 50 cents. 

S. B. No. 980 provides for a privilege 
tax on auto transports. 


freight and passenger carriers in Memphis. 
H. B. No. 1246 provides for the issuance 
of certificates to truck drivers. 
H. B. No. 1267 amends the drivers li- 
cense Act. 


Privilege Taxes.—S. B. No. 732 levies 
a 25% tax on money given away at bank 
nights. 

S. B. No. 782 regulates the cleaning, 
dyeing and pressing business. 


S. B. No. 1023 provides for a tax on| 
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S. B. No. 909 and H. B. No. 1221 pro- 
vide for the collection of delinquent privi- 
lege taxes. 

S. B. No. 917 and H. B. No. 1235 amend 
the General Revenue Bill of 1937. 

S. B. No. 982 removes the tax on live- | 
stock dealers. 

S. B. No. 1019 and H. B. No. 1400 amend 
the 1937 Revenue Act relating to auto 
storage garage. 


Property Taxes.—S. B. No. 716 and H. B. 
No. 1095 provide for the reassessment of 
property destroved by fire or flood. 

H. B. No. 1265 relates to the collection 
of delinquent taxes. 


Recovery of Taxes.—S. B. No. 908 and 
H. B. No. 1219 provide for the allowance 
of interest on taxes recovered. 


Stocks and Bonds Income Tax.—S. B. 
No. 913 and H. B. No. 1227 amends the 
stocks and bonds tax. 


Street Railway Companies.—S. B. No. 
809 and H. B. No. 1093 levy a tax on 
domestic street railway companies. 


Tobacco Tax.—S. B. No. 912 and H. B. 
No. 1222 exempts hand made twist tobacco 
from the 1937 tobacco act. 








TEXAS 


The 1937 Regular Session of the Texas 
Legislature convened on January 12, 1937. 
The following bills in addition to those 
previously reported have been introduced. 


Introductions 


Property Taxes.—S. B. No. 477 relates 
to taxing units and delinquent tax claims. 

S. B. No. 480 amends Art. 7057b so as to 
avoid a multiplicity of suits on tax ques- 
tions. 


Approvals 


Admissions Tax.—H. B. No. 377 exempts 
educational, religious and charitable or- 
ganizations from admissions tax. 


Motor Vehicles.—S. B. No. 226 permits 
| cities and towns to regulate sales of second 
hand automobiles and parts. 

S. B. No. 301 clarifies the license tax on 
| demonstrator automobiles. 


Property Taxes.—S. B. No. 13 exempts 




















S. B. No. 867 levies a privilege tax on 
motion picture films. 


WEST VIRGINIA—continued 
July 1—continued 
Annual fee to state auditor due. 
Beer dealers’ annual report due. ; : 
Franchise tax and reports of domestic corporations 
due. 
Gasoline dealers’ license tax due. 


on calendar year basis due. 





July 5 : ; 

The board of review meets on or before this date. 
July 10—— as 

Brewers’ and beer distributors’ monthly report 


and excise tax due. 
—— dealers’ reports due. 


1? if 
etail sales tax and return due. 


Jul 
Beatie | tax and reports due. ' 
Second quarterly report and payment of business | 
and occupation tax due, 








Second installment of public utilities’ privilege tax | 


certain charitable organizations from taxa- 
| tion. 





June, 1937 


S. B. No. 107 validates tax levies in cities 
and towns. 


WISCONSIN 


No legislative action of special interest 
has been taken as yet on previous introduc- 
tions respecting income, privilege dividend, 
gross income, chain store, luxury goods, 
utility or consumers’ discount taxes. A. B. 
No. 282, providing for the refund of illegal 
chain store taxes, has been amended in the 
Senate. 


Introductions 


Business Licenses.—S. B. No. 428 relates 
to weighing of livestock at slaughtering 
houses and packing plants and licensing 
of buyers. To Agriculture and Labor Com- 
mittee. 

A. B. No. 863 relates to the licensing and 
regulation of amusement devices. To Ex- 
cise and Fees Committee. 


Gift Taxes.—S. B. No. 375 relates to 
transfers by gift to donor and others in 
joint tenancy or by entirety. To Judiciary 
Committee. 


Income Tax.—S. B. No. 396 relates to a 
retirement system for state employees from 
income tax. To Joint Finance Committee. 


Oleomargarine Tax.—A. B. No. 867 re- 
lates to the occupational tax of 15¢ per 
pound on dealers in oleomargarine, butterin: 
and similar substances. To State Affairs 
Committee. 


Property Taxes.—S. B. No. 382 relates 
to tax sale certificates. To Judiciary Com- 
mittee. 

A. B. No. 425 relates to property exempt 
from taxation. To Corporation and Taxa- 
tion Committee. 

A. B. No. 883 relates to property exempt 
from taxation. 


Telephone Tax.—A. B. 
to tax on telephones. 
Committee. 


No. 882 relates 
To Joint Finance 


Approvals 


Annual Reports.—S. B. No. 67 amends 
par. (e), subsec. (1), Sec. 226.04, Gen. Stats., 
relating to the contents of annual report 
of corporations. 


Property Taxes.—A. B. No. 142 relates 
|to payment of delinquent taxes for the 
years 1931 to 1934. 








State Tax Calendar 
(Continued from page 360) 


| WISCONSIN 
| July 1—— 
| Annual report of domestic corporations delinquent. 
Certificate of authority issued to companies selling 
motor club service expires. 
| Cigarette license fee due. 
| Employment agency reports and license fees due 
} within first ten days of July. 
Ice cream manufacturers’ license expires. 
Liquor licenses expire. 
Motor carrier quarterly flat tax due. 
| First Monday 
| In cities the local Board of Review meets. 
| July 5 
| ~~ report of cold storage warehouses due. 











b> 

| A cm service companies’ annual license fee due. 
| Alcoholic beverages monthly reports due. 
Employment agents’ 
} ports expires. 

| Oleomargarine license tax report due. 

| July 15 

|” Motor carrier flat tax quarterly reports due. 





ten day period for filing re- 


Motor truck, tractor truck, trailer or semi-trailer 
registration delinquent. 
July 20 
Gasoline dealers must file monthly return and | 
tax. 
Third Monday—— 

All objections to amount of valuation in Ist class 
cities must be made in writing by this date. 
July 30 

Transportation company gasoline tax reports due 
| July 31 
| Privilege dividend return and tax due. 


‘July 1 WYOMING 


| Franchise (annual license) tax and report due. 
| July 10 
Carriers’ monthly gasoline tax and report due. 
July 15 
Monthly gasoline tax and report due. 
Sales tax return and tax due. 
| July 20-——— 
Motor carrier compensatory tax and report due. 
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Committee Studies Rules and 
Procedure of Board of Tax Appeals 


UGENE BLACK, Chairman of the United States 
Board of Tax Appeals, has announced that 
after consultation with Roswell Magill, Under Sec- 
retary, and Herman Oliphant, General Counsel of 
the Treasury, he has appointed three members of 
the Board to serve with three members of the staff 
of the Chief Counsel of the Bureau of Internal Rev- 
enue as a joint committee to consider the rules and 
procedure of the Board, with the object of making 
recommendations which would result in expediting 
the disposition of tax cases pending before the Board. 
The members of the committee, which held its 
first meeting on May 11, 1937, are Logan Morris, 
J. Edgar Murdock, and C. Rogers Arundell of the 
Board, and Russell Ryan, P. C. Alexander and Stan- 
ley Surrey of the Chief Counsel’s office. Mr. Morris 
was elected Chairman and Mr. Surrey, Secretary of 
the joint committee. 


Between five and six thousand cases involving 
asserted deficiencies are taken to the Board on ap- 
peal annually. Experience has shown that the num- 
ber which the Board can hear and decide on the 
merits is approximately 1600 a year. In spite of 
determined efforts in recent years to reduce the num- 
ber of pending cases by negotiation and agreement 
the Board on January 31, 1937, had pending 8,644 
cases representing asserted deficiencies in the amount 
of $506,000,000. The number of pending cases has 
been substantially reduced in recent years. At the 
end of the fiscal year 1928 there were 21,639 cases 
pending. Four years later the number of cases pend- 
ing was 18,937, and there were 16,502 cases pending 
on June 30, 1933. The reduction has been accom- 
plished through the efforts of the Board in coopera- 
tion with the General Counsel of the Treasury 
Department and the Chief Counsel of the Bureau. 

The Committee will examine the statutes relating 
to proceedings before the Board and also the rules 
and general procedure of the Board. It is hoped to 
reduce substantially the number of cases requiring 
hearings by causing agreement and stipulation as to 
facts in a greater number of cases and by other 
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changes in procedure which will expedite settle- 
ment. 

Chairman Black announced that he hoped the Com- 
mittee would be able to obtain material assistance 
in its work from attorneys who appear before the 
Board in behalf of taxpayers. He invited attorneys 
and taxpayers to submit suggestions relating to the 
Board’s procedure to him for transmission to the 
Committee. 


Important Changes in Tax System Urged 


EPEAL of the undistributed profits tax, funda- 
mental revision of the corporation normal in- 
come and excess profits taxes, abolition of the capital 
stock tax, and reduction of payroll taxes, in addition 
to the termination of all chain store and of most 
sales taxes, are recommended at the end of a two- 
year survey under its auspices by the Committee on 
Taxation of the Twentieth Century Fund, Thomas 
I. Parkinson, President of the Equitable Life As- 
surance Society and Chairman of the Fund’s Special 
Committee, announced recently. 

In place of the taxes which they believe should be 
ended, Mr. Parkinson and his colleagues recom- 
mend taxation of capital gains on an accrual basis, 
the immediate initiation of a constitutional amend- 
ment to “insure the legality” of this form of income 
tax, preparation for a “genuine” excess profits tax 
with “high progressive” rates reaching a peak of 
“perhaps between 50% and 75% even in peace times,” 
and heavier reliance on the death and gift taxes. 

The recommendations of the committee are designed 
primarily “to make the present system more equitable 
and more effective.” But these very changes, the 
committee adds, would “in themselves make the 
system better able than it is today to produce in- 
creased revenue in time of great fiscal need,” be- 
cause a mere increase of rates, rather than drastic 
reorganization, might then meet the situation. In 
particular the committee has sought to relieve the 
disproportionate tax burdens on the lowest income 
groups which result from “hidden” and “indirect” 
taxes. 

The changes recommended by the committee are 
not suggested with a view to raising additional rev- 
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enues. The committee does recommend, however, 
that if substantial increases in revenue should be 
called for they should be obtained by increasing the 
income tax rates in the middle brackets—i. e. on net 
incomes of more than $5,000—and by higher death 
and gift levies. 

The undistributed profits tax is found to be “a 
compromise which fails to achieve any of its objec- 
tives, except in some degree the economic aims.” 
It is, the report says, “not heavy enough to insure 
that all earnings will be distributed ; it may not even 
induce the economic effects to any appreciable degree 
in the long run, in view of the stock dividend and 
stock right devices; and in so far as the corporation 
pays the tax instead of distributing its earnings, the 
tax fails in all of the aims.” 

In place of the undistributed profits tax, “pro- 
vided the practical difficulties of administration can 
be overcome,” the committee recommends that in- 
dividuals be required by law to value their share- 
holdings each year and enter the plus or minus 
difference for the year in their personal income tax 
returns. 
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Tabulation of Income Tax 
Returns Filed in 1936 


OMMISSIONER of Internal Revenue Helver- 
ing has recently issued a bulletin showing the 
number of individual income tax returns for 1935, 
filed to December 31, 1936, by states, counties, cities, 
and towns having a population of 1,000 and over. 

The fiscal and other economic data relating to 
these returns are summarized in “Statistics of In- 
come for 1935” Preliminary Report of Individual 
Income Tax Returns, which was issued in Decem- 
ber, 1936. More detailed classifications by states 
and territories are now being prepared and will ap- 
pear in the complete report “Statistics of Income for 
1935,” Part I. This report Mr. Helvering states 
will be issued towards the end of the current cal- 
endar year. 

The number of individual income tax returns filed 
for 1935 was 4,666,504 compared with 4,201,859 for 
1934. The following table shows by states the num- 
ber filed for 1935 compared with the previous year. 

-——Number Filed———, 


Previous 
State 1935 year 
New York ....... 869,652 829,123 
Pennsylvania ... ,2e eT 350,174 
California ... 377,470 327,322 
Illinois ... . 352,971 318,362 
Massachusetts ; 262,939 248,924 
OO secs a. . 250,543 214,493 
New Jersey . 227 390 215.123 
Michigan . 177,33! 143,262 
Texas Pert 135,739 123,259 
Missouri 112,357 99 994 
Wisconsin .. , 108,026 95,629 
Connecicut ... mee 101,777 93,009 
District of Columbia 95,714 83,424 
Maryland 94,125 85,026 
Indiana . 84,049 71,150 
Minnesota . 73,248 68,735 
Washington 
(including Alaska) 71,280 61,435 
lowa 59,395 49 832 
Virginia . 55,185 48,155 
Georgia 47,367 38,716 
Oklahoma . 46,066 40,346 
Tennessee 42,703 38,814 
louisiana . 40,806 37,816 
Kansas 40,941 36,926 
Kentucky . 39,821 35,939 
Florida 39,514 33,947 
West Virginia a7.715 30,874 
North Carolina 36,698 33,348 
Colorado ... 34,279 32,104 
Oregon ... 34,217 29,682 
Rhode Island 33,554 31,727 
Nebraska ... 32,340 28,165 
Alabama ..... 26,370 23,938 
Maine ....... pee 22221 21,224 
Montana ..... 19,855 17,379 
New Hampshire ; 18,045 17,043 
South Carolina 16,965 15,429 
Arkansas ..... 14,626 13,481 
Arizona 14,330 12,240 
Utah 14,187 11,707 
Mississippi 14,051 12,769 
Hawaii 13,570 11,617 
Delaware 11,704 TLIZ/ 
Idaho . 11,218 9,121 
Vermont 11,075 10,202 
North Dakota 10,680 10,010 
South Dakota 9,956 8,536 
New Mexico 9 606 8,109 
Wyoming . o 9,068 7,584 
Nevada... ; 6,490 5,508 





Total 4,666,504 4,201,859 
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Processing Taxes on Philippine Oils Upheld 


HE United States Supreme Court, on May 3, 

1937, upheld the processing tax on Philippine 
oils as imposed by Section 602% of the Revenue 
Act of 1934. One opinion was delivered in two cases, 
Cincinnati Soap Co. v. The United States, and Haskins 
Bros. Co. v. O’Malley, 374 CCH { 9266, designed to 
test the constitutionality of the particular section of 
the Act. These cases had come up on certiorari 
from the District Courts, appeals having been only 
docketed in the appellate courts of the Sixth and 
Eighth Circuits. The court upheld the constitu- 
tionality of the impost, holding that various conten- 
tions of the petitioners attacking the tax were 
without merit. 


The petitioners’ contentions were that the tax is 
not imposed for any purpose contemplated by the 
taxing clause of Sec. 8, Art. I of the Constitution ; 
that it is imposed for a purely local purpose, in 
violation of the Tenth Amendment; that it violates 
the due process clause of the Fifth Amendment; 
that the Act does not impose a true tax, but is a 
regulatory measure outside the field of Federal 
power; that it violates clause 7, Sec. 9, Art. I; and 
that the payment in bulk of the entire proceeds of 
the tax to the Philippines, with no direction as to 
the expenditure thereof, constitutes an unlawful 
delegation of the legislative power. 

After a careful review of these contentions, the 
opinion, by Mr. Justice Sutherland, concludes, “We 
find the legislation to be free from constitutional 
infirmity ; and there both our power and responsibility 
end.” 


Internal Revenue Agents 
Meet in Washington 


HIRTY-SEVEN Internal Revenue Agents in 

Charge, representing all districts in the Con- 
tinental United States and Alaska, recently met in 
Washington for a four-day conference with officers 
of the Treasury Department and the Bureau of In- 
ternal Revenue, the object of which was to expedite 
and to improve the efficiency of the field audit of 
income tax returns. 


Secretary Morgenthau greeted the field officers 
following which the problems were discussed by 
Under Secretary Magill, Commissioner Helvering 
and Deputy Commissioner Charles T. Russell. 


Commissioner Helvering, who arranged the pro- 
gram for the conference, has appointed seven com- 
mittees to consider specific topics, and a general 
advisory committee consisting of Deputy Commis- 
sioner Russell, Milton E. Carter, Assistant to the 
Commissioner, Morrison Shafroth, Chief Counsel, 
and Aubrey R. Marrs, Head of the Technical Staff 
of the Bureau. 

The topics to be considered include further de- 
centralization and improved methods of field in- 
vestigations, field conference and review procedure 
and field settlement of claims. 

Field examination of the income tax returns for 
the calendar year 1935 are nearing completion and 
the force of internal revenue agents will take up the 
investigation of 1936 returns on July Ist next. 
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“The field force under the jurisdiction of the In- 
ternal Revenue Agents in Charge,” said Commis- 
sioner Helvering, “have performed a notable feat in 
bringing their work up to date and at the same time 
discovering additional revenue available for collec- 
tion amounting to $222,099,314.64 in the last fiscal 
year.” 
































New Income Tax Form 1134 for 
Extension of Time 














N a recent mimeograph, I. T. 4584, the Bureau of 

Internal Revenue has announced that beginning 
after December 31, 1936, all applications for exten- 
sions of time for filing income or excess profits tax 
returns must be made on Form 1134. This is a new 
form, addressed to the Collector. It provides for 
a statement of the reason for the application, and 
must be sworn to. We are reliably informed that 
after the effective date, any application not made on 
the prescribed form will be rejected. It will there- 
fore be imperative, after the basic date, that tax- 
payers desiring extensions use this form. 















































Current Trends in Federal 


Finances and Taxation 


(Continued from page 323) 
also protect the revenues against future inroads by 
offsetting capital losses. 

Second, substantial reduction in the rates of taxa- 
tion—perhaps to one-sixth of the present ordinary 
rates—will minimize the influence of the tax as a 
motivating force in business conduct, and will give 
recognition to the fact that appreciation in the value 
of corporate securities, due to retained earnings, is 
now subject to the undistributed profits tax. 

Third, the separation of capital gains from ordi- 
nary income will permit a fairer treatment of losses 
than is accorded under the present law. While 
losses would automatically be limited to the extent 
of gains, a carry-over period for net capital losses 
could be provided. Although any fixed period is 
somewhat arbitrary, I suggest six years as sufficient 
to permit a fair approximation of capital net worth. 
For the benefit of small taxpayers, consideration 
might also be given to permitting the deduction of 
capital net losses, not exceeding $5,000 in any one 
year, from ordinary income. 

Fourth, the extension of the benefits of the capital 
gains provisions to corporations will remove an 
inequity in the present law thus far ignored. When 
capital gains were taxed at the rate of 1214%, the 
corporate tax was at the same rate, so that similar 
treatment for corporations followed as of course. 
The substitution of graduated percentages of recog- 
nized gain was designed to prevent the application 
of extraordinary surtax rates to an individual who 
had realized upon an asset held for many years. 
Similar treatment for corporations was unnecessary 
since the corporate rate was a flat 12'4% regardless 
of the period of holding. Now, however, with the 
application of graduated surtax rates to corporations 
through the undistributed profits tax, no distinction 
should be drawn between corporations and individ- 
uals in the application of the tax. 


The Board of Tax Appeals 
and Finality 


(Continued from page 341) 
new in the fiscal history of this country.’** The 
statutes imposing these taxes in our greatly devel- 
oped industrial society are extensive and compli- 





133 The Federal Corporation Tax was introduced in 1909; the first 
modern state income tax law was passed in 1911 in Wisconsin. Prior 
to the Civil War internal revenue taxes were in force only from 1791 
to 1802 and from 1813 to 1817; for brief history of internal revenue taxa- 
tion see Report of Commissioner of Internal Revenue for year 1875, 
p. V-VI. At the time of the Civil War the total ordinary receipts of 
the country were 557 million dollars of which 311 million were receipts 
from internal revenue; the former figure was not exceeded until the 
year 1900; the latter figure was not exceeded until 1911: “The Bureau 
of Internal Revenue” (1923) p. 245-246. (Service Monograph of the 
U. S. Government No. 25); in 1920 the total ordinary receipts were 
almost 6700 million dollars of which internal revenue taxes furnished 
almost 5400 million. Id. at 246; for the fiscal year 1932 the total 
ordinary receipts were over 2100 million dollars of which internal revenue 
taxes furnished over 1500 million: Ann. Rep. Secretary of the Treasury 
1932 page 1; Ann. Rep. Comm’r. Internal Revenue 1932 page 1; Ann. 
Rep. Comm’r. Internal Revenue 1933 page 64. 

In 1931 187 millions were refunded and claims for 293 millions filed: 
Ann, Rep. Comm’r. Internal Revenue 1931 p. 4; in 1932 200 millions 
were refunded, claims for over 400 million rejected and claims for 265 
million filed; pending claims before the Board of Tax Appeals totalled 
over 700 million; the total internal revenue tax for 1932 was 1500 
million: Ann. Rep. Comm’r. Internal Revenue 1932 p. 1, 4, 26; see 
Ann. Rep. 1936, p. 1-4. 
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cated. They give rise to many difficult questions 
of construction, which may be solved only by men 
possessed of great ability, learning, experience, in- 
tegrity and independence. A great number of such 
men are found in our judicial tribunals. Such facts 
and reasoning may be deemed to impel the conclu- 
sion that the judiciary and the judicial system as a 
repository of the “wisdom of successive ages” should 
not be excluded from taking part in the solution of 
legal problems in taxation.“* “The difference in 
security 0 fjudicial over administrative action” 1° may 
be thought to be acute in the field of taxation.1** 
The well-nigh universality of a judicial remedy in 
taxation may be relied on as proof of its constitu- 
tional necessity.*** Historical and economic consid- 
erations at present, therefore, favor the retention of 
judicial review of administrative tax decisions on 
questions of law, despite the powers and record of 
the Board of Tax Appeals. 

The Supreme Court would, it is believed, decide 
that taxpayers have a constitutional right to a judi- 
cial review of administrative decisions on questions 
of law. This requirement would be based on due 
process and would therefore apply to federal as well 
as state taxation. Various dicta ** to the contrary 
would be explained by having been based on the 
mistaken analogy of procedure permissible in cus- 
toms duties disputes or on the discredited theory 
that due process did not limit the tax power. The 
broad statement in Williams v. United States °° that 
all suits cognizable in the Court of Claims may be 
determined exclusively by the executive would be 
distinguished on the ground that it was not intended 
to apply to suits, such as those for the refund of 
taxes, which would be viewed as matters of right.**° 

Would such a requirement of due process in fed- 
eral cases be binding only on the “conscience of 
Congress,” #4 or could it be made effective? It 
would probably be held that federal courts had in- 
herent power to provide the necessary review and 
that they could not be deprived of such power by 
Congress.’*? If judicial review is required, a remedy 





14 Chicago, M. & St. Paul R. R. Co. v. Minnesota, 134 U. S. 418, 457 
(1890) ; cf. Farmers Loan & Trust Co. v. Minnesota, 280 U. S. 204, 211, 
212 (1930); see Note (1932) 45 Harvard L. Rev. 1221, 1222. . 

135 Crowell v. Benson, 285 U. S. 22, 61 (1932); Ng. Fung Ho v. White, 
259 U. S. 276, 285 (1922). 

1% See In re Nathan (1884) 12 Q. B. D. 461, 472 (refund of probate 
duty): “I do not think it necessary to decide in this case that the 
officials in a department of the government have been constituted the 
sole and exclusive judges whether they ought to be satisfied or not. I 
should be very loath to hold that this is so, and to think that no remedy 
is open to persons in the position of the prosecution in this case”; cl. 
Story, J. dissenting in Cary v. Curtis, 3 How. 236, 253 (1845); Brown, 
“The U. S. Customs Court” (1933), 19 A. B. A. J. 333, 335 and 416; see 
Hewitt, The New Despotism (1929) 46: Administrative finality in taxa- 
tion is cited as an extreme case which would never be sanctioned by 
Parliament; cf. Magill, “Trends in Revenue Legislation” (1934), 12 Tax 
Magazine 464, 465: “There is no question that some judicial review of 
administrative determinations should be provided for.” ; 

181 First Nat’l. Bank v. Maine, 284 U. S. 312, 331 (1932); Willcutts v- 
Bunn, 282 U. S. 216, 235 (1931); Plummer v. Coler, 178 U. S. 113, 
137-138 (1900); cf. Nashville C. & St. L. Ry. Co. v. Wallace, 288 U. 8. 
249, 258 note (1933); Milliken v. United States, 283 U. S. 15, 22 note 
2 (1931). ; 

eS Pelion v. Kinsinger, 20 Fed. Cas. No. 11463 (C. C. Ss. D. Ohio 
1870); D. M. Ferry & Co. v. U. S., 85 Fed. 550 (C. C. A. 6th, 1898); ct. 
Taylor v. Louisville R. R. Co., 88 Fed. 350 (C. C. A. 6th, 1898), ~~ 
denied 172 U. S. 647 (1898); Grether v. Wright, 75 Fed. 742 (C. C. A. 
6th, 1896). 

139 Wiliams v. U. S., 289 U. S. 553, 579 (1933). 

140 Cf, United States v. Emery, 237 U. S. 28, 31 (1915). 

141 Cf, Perry v. United States, 294 U. S. 330, 354 (1935). : 

42 See Mooney v. Holahan, 294 U. S. 103, 113 (1935); Benson v. 
Crowell, 33 F. (2d) 137, 139 (S. D. Ala. 1929), aff'd 45 F. (2d) 66 
(C. C. A. Sth, 1930), aff'd 285 U. S. 22 (1922). 
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by certiorari would manifestly be inadequate.’* 
The same would be true if courts were limited to 
the correction of clear errors of law. 


Perhaps at some distant time in the future an 
independent administrative tax board like the Board 
of Tax Appeals may be invested with final author- 
ity."** Its records and methods in determining ques- 
tions of law may then assure receiving from it the 
protection which today is thought to come solely 
from the courts.’** The share of such administrative 
boards in the dispensation of justice is now exten- 
sive.4° If the respect which they have gained be 
maintained,'*? a decision by an experienced tax board 
may in due course be considered constitutionally 
adequate.**§ 





143 Cf, Luckenbach S. S. Co. v. U. S., 272 U. S. 533, 536 (1926). 

144 Cf, McGuire, ‘Proposed Reforms in Judicial Review of Federal 
Administrative Action,” (1933) 19 A. B. A. J. 471: the author was 
however evidently (p. 474) of the opinion that there was no distinction 
between suits for refunds of taxes and other suits against the govern- 
ment; see also Katz, ‘“‘Federal Legislative Courts,’’ (1930) 43 Harvard 
L. Rev. 894, 923 and note 123; McFarland, “Judicial Control of the 
Federal Trade Commission, etc.,” (1933) 35 note 98. 

See Albertsworth, ‘Judicial Review of Administrative Action” (1921), 
35 Harvard L. Rev. 127, 149; Willoughby, Principles of Judicial Ad- 
ministration (1929) 229; cf. Gordon, “Administrative Tribunals and the 
Courts,’’ (1933) 49 Law Q. Rev. 419, 426; Report of the Committee 
on Ministers’ Powers (London 1932) 108, 109; but see Pound, “The 
Future of the Common-Law,” (1933) 7 U. of Cin. L. Rev. 343, 354; 
Arnold, “Trial by Combat and the New Deal,” (1934) a Harvard i. 
Rev. 913, 945; Willoughby, The Constitutional Law of U. S. (2d ed. 
1929) 1884. 

145 Goodwin, “The Executive and the Courts,” (1885) 1 Pol. Sci. QO. 
533, 541; Laski, Authority in the Modern State (1919) 102; Bikle, ‘‘Ad- 
ministrative Discretion,” (1933) 2 George Washington L. Rev. 1, 10. 

146 Cardozo, The Growth of the Law (1924) 117; Rosenberry, ‘“‘Admin- 
istrative Law and the Courts,” (1929) 23 Amer. Pol. Sci. Rev. 32, 36, 
42-44; cf. Pound, ‘‘Administrative Application of Legal Standards,” 
(1919) 44 A. B. A. Rep. 445; Root, “Public Service by the Bar,” (1916) 
41 A. B. A. Rep. 335, 365. 

147 See Reports of the Special Committees (of the American Bar Asso- 
ciation) on Administrative Law (1934) 59 A. B. A. Rep. 539, 550-551 and 
(1933) 58 A. B. A. Rep. 407, 424; Cummings, Liberty under Law and 
Administration (1934) 118-119, 125-126, 133-134. 

18 Cf, Powell v. Ala., 287 U. S. 45 (1932); United Railways & Electric 
Co. of Baltimore v. West, 280 U. S. 234, 249 (1930); Euclid v. Ambler 
Realty Co., 272 U. S. 365, 386, (1926). 





Significant Decisions of the 
Board of Tax Appeals 


Affiliation Denied—Status of Stock.—A ffiliation is denied 
for 1927 and 1928 where preferred stock is held to be vot- 
ing stock. All of the petitioners’ common stock was owned 
by the Pennsylvania Electric Co. of Pennsylvania, and a 
substantial amount of the preferred stock was owned by 
outside interests. The preferred stock of petitioner was 
entitled at all times to full voting power, except that it 
could not be voted at any election for directors unless the 
dividends on the preferred stock remained unpaid for two 
quarterly periods, whether consecutive or not. In case of 
such default, then the preferred stock could be voted even 
in election of directors. No default in dividends on the 
preferred stock had existed for two quarterly periods dur- 
ing the taxable years in question. The preferred stock 
carried a right to a quarterly dividend of $2 per share per 
annum. After payment of said preference, the common 
stockholders had a right to $2 per share per annum, and 
all additional distribution of surplus or net profits as divi- 
dends was to be made at the same rate per share to 
holders of stock of both classes. The preferred stock car- 
ried no redemption rights or privileges, but upon any liqui- 
dation or distribution of the capital of the corporation, 
each share of preferred stock was entitled to receive $35 
and all unpaid dividends accumulated and accrued, before 
any payment upon common stock, and any property re- 
maining thereafter was to be distributed ratably among 
the holders of common shares. It is held that such pre- 
ferred stock was not “nonvoting stock which is limited and 
preferred as to dividends,” but was voting stock, preferred, 
but not limited as to dividends; and affiliation was, there- 
fore, properly denied.—Erie Lighting Co. wv. Commissioner, 


Decision 963i [CCH]; Docket 59568. 
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Hill, concurs in the result, with opinion to the effect that 
the preferred stock was not “voting stock’? because its 
owners had no control of the management so long as they 
could not vote for directors. However, because the pre- 
ferred stock was not limited as to dividends, it “must be 
included with the voting common stock in determining the 
ownership of 95 percentum of the ‘stock’ required for pur- 
poses of affiliation.” Black, Leech, and Harron agree with 
this concurrence. 


Deductions — Expenditures to “Rescue” Competitive 
Bank.—A national bank’s expenditure to “rescue” a com- 
petitive bank is held deductible. Petitioner, a national bank, 
paid $10,000 under an agreement whereby additional capital 
was raised and paid over to an out-of-town bank in con- 
sideration for the latter taking over the assets and assum- 
ing all the liabilities of a local state bank which was about 
to be closed by the state banking authorities. It is held 
that petitioner’s contract was a valid exercise of its inci- 
dental powers as a national bank; and that, since the ex- 
penditure was made to protect petitioner’s business, its 
depositors, and its stockholders, it is an ordinary and neces- 
sary expense within the meaning of section 23 (a), Revenue 
Ace of 1928.—First National Bank of Skowegan, Maine v. 
Commissioner, Decision 9626 [CCH]; Docket 77165. 


Deductions Denied—Loss on Stocks.—Loss deduction 
in 1932 as to Middle West Utilities Co. stock is denied, 
the evidence not overcoming the presumption of the cor- 
rectness of the Commissioner’s determination that the 
stock (common and preferred) did not become worthless 
in that year. [From the opinion:] “The fact that the re- 
port of the noteholders’ committee [Nov. 12, 1932] dis- 
closed liabilities greatly in excess of assets does not 
necessarily show that petitioners’ stock in question had then 
become worthless, in view of the fact that, in making its 
estimate of the value of assets, certain notes, bonds, stocks, 
etc., of uncertain value but carried on the books of the 
Utilities Co. at an amount in excess of ninety million 
dollars, were not included, whereas in estimating on the 
same date the Utilities Co.’s liabilities, all liabilities were 
allowed or included in full. Simon Sherman, 18 B. T. A. 
969. Worthlessness of: petitioners’ stock was not estab- 
lished in 1932 merely because receivers of the Utilities 
Co. were appointed by a court. The report of the valuation 
auditor mentioned above shows that as late as 1934 stock 
of the Utilities Co. was listed on the New York Curb and 
both its preferred and common stock were then traded in. 
The stipulation by the parties in this proceeding shows 
that in 1932 stock quotations on the character of stock 
owned by these petitioners and here involved indicate that 
both preferred and common had value—were not abso- 
lutely or practically worthless—and were in 1933 also 
quoted at a lower figure. 


“Tt is true that the plan of reorganization dated Sep- 
tember 24, 1934, embodied the statement relied on by pe- 
titioners, that the preferred and common stockholders of 
the Utilities Co. had no equity in its assets, it liabilities 
to its creditors being in excess of $65,000,000. That situ- 
ation or condition did not, however, appear to exist in 
1932, when the noteholders’ committee reported it found 
much ‘in the present to suggest an optimistic view of the 
future.’ 

“After carefully considering the entire record, we find 
no identifiable event which establishes the worthlessness 
of petitioners’ stock in 1932. In our opinion, the record 
indicates that at that date and under the then existing cir- 
cumstances it was practically impossible for the petitioners 
or any one to have known that petitioners’ stock was 
worthless, the facts and circumstances then known 
indicating such stock was not worthless. There is no identi- 
fiable event in the record showing the stock became worth- 
less in 1932. United States v. White Dental Manufacturing 
Co., 274 U. S. 398. We, therefore, are of the opinion and 
hold that the respondent did not err in his determination 
of the deficiency in tax and his action in respect thereto 
is approved.”—George H. Horning and Julia M. Horning, 
Husband and Wife v. Commissioner, Decision 9630 [CCH]; 
Docket 80860. 
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Court Decisions 
U. S. Supreme Court 


Jurisdiction — Special Assessment — Review. — District 
Court has no jurisdiction as to suit for alleged overpayment 
of income tax for 1920 where Commissioner has applied a 
“special assessment” of excess-profits tax. “* * * the 
taxpayer’s true net income is an essential factor in the 
determination of his liability under Sections 327 and 328 
[of the 1918 Act]; and it follows that the making of the 
special assessment precludes review by a court of the in- 
come tax determined.’—U. S. Supreme Court, in Galen H. 
Welch v. Obispo Oil Co. No. 602. October Term, 1936. 


U. S. Circuit Court of Appeals 


Attorney Fees—Non-deductible as Ordinary and Neces- 
sary Expense.—Where an estate pays its proportionate 
share of attorney fees expended to gain control of a busi- 
ness, it is held that such fees are not deductible as ordinary 
and necessary business expenses.—U. S. Circuit Court of 
Appeals, Sixth Circuit, in Jennie I. Crowley v. Commissioner 
of Internal Revenue. No. 7176. 


British Income Tax—Credit—Statutory Limitation.— 
British income tax on a British corporation, though as- 
sessed against the corporation, falls, and is by law required 
to fall, on the shareholders, being deductible by the cor- 
poration from the amounts of dividends paid the share- 
holders. Therefore, a domestic corporation, shareholder 
in a British corporation, is entitled to a credit for the 
British tax. 

The credit for foreign taxes of a foreign subsidiary cor- 
poration, allowable under section 238(e) of the Acts of 1924 
and 1926, as taxes deemed to have been paid by the parent 
domestic corporation, should be included in the foreign 
taxes on which the limitation for foreign taxes under sec- 
tion 238(a) is computed. 

Statutory limitation on credit for taxes allowed by sec- 
tion 238(e) of the Acts of 1921, 1924, and 1926 applies to 
the credit for taxes “deemed to have been paid” as to each 
subsidiary separately. The limitation may not be computed 
by lumping all dividends from, and all taxes on, the tax- 
payer’s foreign subsidiaries. 

District Court’s holding that no proper claim for refund 
was filed as to one year for which only a claim for credit 
for foreign taxes on the regular Form 1118 was filed, is 
approved.—U. S. Circuit Court of Appeals, First Circuit, in 
United Shoe Machinery Corp. v. Thomas |W. White, Collector 
of Internal Revenue. Thomas Il’. iVhite, Coll. of Int. Rev. vz. 
United Shoe Machinery Corp. United Shoe Machinery Corp. 
v. Malcolm E. Nichols, Formerly Collector of Internal Revenue. 
Nos. 3186-3188. October Term, 1936. 


Collection by Credit—Suit for Recovery of Tax.—Where 
suit is brought under section 1122 of the 1926 Act, giving 
District Courts original jurisdiction concurrent with the 
Court of Claims if the Collector is dead or out of office, 
collection by credit is held to confer jurisdiction as effec- 
tively as if the Collector had collected the tax in cash 
directly from the taxpayer. 

Under section 284(c) of the Revenue Act of 1926, relating 
to the statute of limitations on refunds where invested 
capital is reduced, filing of suit for recovery of taxes is 
proper, although no claim is filed and period of limita- 
tions for filing claim has expired.—U. S. Circuit Court of 
Appeals, Fourth Circuit, in United States of America v. 
Piedmont Manufacturing Co. No. 4125. 


Community Property—Non-taxable to Spouse.—Profit 
on stock acquired in Texas as community property, and 
liquidated in 1931 after the death in that year of the hus- 
band, belonged to the executors of the husband’s estate, 
no part being taxable to his wife—U. S. Circuit Court of 
Appeals, Fifth Circuit, in Jennie Hobbs Barbour v. Com- 
missioner of Internal Revenue. No. 8319. 


Compensation—Recognition of Valuable and Loyal 
Services—Taxability——Payment to individual in 1931 of 
$40,000 by new corporation (which had been organized by 
the former stockholders of a dissolved corporation), in 
recognition of valuable and loyal services which the indi- 
vidual had rendered to the dissolved corporation, is held 
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to represent taxable compensation and not a gift, although 
no deduction was claimed by the payor.—U. S. Circuit 
Court of Appeals, Fifth Circuit, in Grace Simpkinson, Exrx., 
Estate of Robert M. Kerr, Deceased v. Commissioner of In- 
ternal Revenue. No. 8298. 


U. S. District Court 


Bankruptcy—Bill of Particulars—Where proof by the 
United States of a claim for taxes complies in all respects 
with the provisions of the Bankruptcy Act, and no formal 
objection thereto has been filed by the trustee, the United 
States is not required to comply with an order of a referee 
in bankruptcy requiring it to furnish a bill of particulars, 
the referee being without jurisdiction to issue such order. 
—U. S. District Court, Western Dist. of New York, in 
In the Matter of Charles L. Noble. 


Bill of Exceptions—Dismissal.—The court sustains plain- 
tiffs’ motion to strike portions of defendant’s bill of ex- 
ceptions in one case, and dismisses defendant’s bills of 
exceptions in five other proceedings decided by the court 
pursuant to reversal of its previous decision. Plaintiffs 
filed motions for judgment with a computation of the tax 
consistent with the opinion of the appellate court. De- 
fendant filed a request for further hearing in one case, 
No. 2859. The Court denied defendant’s request and al- 
lowed plaintiffs’ motions for judgment. No exceptions 
were saved in the bill of exceptions as to the orders for 
judgment other than in No. 2859. The bills as to the other 
cases are dismissed, and defendant’s motion to consolidate 
the six cases on appeal is also dismissed, as the record 
does not permit appeal in five of them. Since No. 2859 
involves a question of interpretation of the appellate court’s 
mandate, a bill of exceptions is allowed in that case, which 
will permit review of the court’s denial of defendant’s re- 
quest for a further hearing.—U. S. District Court, Dist. of 
Massachusetts in, Arthur E. Nye et al. v. United States of 
America. Arthur E. Nye v. U.S. of A. T. Hovey Gage et al., 
Exrs. u/w J. Russel Marble v. U. S. of A. Arthur E. Nye v. 
U, FY of A. T. Hovey Gage et al., Exrs. u/w J. Russel Marble 
v. 1. S. of A. Arthur E. Nye v. U. S. of A. Law Nos. 2749, 
5750, 2859, 3053, 3056, 3100. 


Canadian Tax—Credit.—Although petitioner, a United 
States citizen on the cash basis, did not in his 1932 return 
claim credit for tax due Canada on 1932 income from Ca- 
nadian sources, he is entitled to such credit, where he was 
not aware of his liability for the tax when his return was 
filed, and where he filed a timely claim for refund claiming 
allowance of the credit pursuant to Section 131 (a) of the 
1932 Act. The Court holds that the refund should not be 
barred because petitioner did not “signify in his original 
return his desire to have the benefits of Section 131(a).” 
“The statute should not be construed to require the im- 
possible.”—U. S. District Court, Dist. of New Hampshire, 
in Arthur Jewett Connor v. The United States of America. 
No. 941. 


Gains — Contingent Interest — Res Adjudicata. — Tax- 
payer received a gain in 1923 as a result of the Alien 
Property Custodian’s sale in 1919 of shares of stock in 
which taxpayer had a contingent interest dating from 1904. 
Where the Commissioner’s determination of taxpayer's lia- 
bility for 1923, as computed under normal tax rates, was 
affirmed by the Board of Tax Appeals and the Circuit 
Court of Appeals, it is held that the doctrine of res adjudi- 
cata is applicable as against taxpayer’s present suit for 
refund based upon a recomputation of his tax under the 
capital gain provisions of Sec. 206 (b) of the 1921 Act.— 
U. S. District Court, Northern Dist. of Illinois, in Fritz 
Worm v. Carter H. Harrison, Collector. 


Income from Insurance Trust—Taxability of Grantor.— 
Where grantors, in their respective capacities as trustees, 
retain power to revest title to corpus in themselves, income 
from i insurance trusts is taxable to them (1924- 1927). [From 
the opinion:] “If the power to revest is to be found in the 
terms of the trust, it can be a matter of little consequence 
whether the power is granted or reserved, or whether the 
power is exercised by the grantor in his capacity as grantor 
or as trustee.”—U. S. District Court, Dist. of Massachusetts, 
in Clara C. Higgins v. Thomas W. White, Collector. John W. 


Higgins v. Thomas W. White, Collector. Law Nos. 4774, 
4775. 





